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Annex A RDWR 
1 General Comment Petronilo L. Ilagan 

(NASECORE) 
The instant proceeding for public hearing on Rules for Setting 
Distribution Wheeling Rates (RDWR) and Regulatory Reset for 
the July 2022 to June 2026 Fifth Regulatory Period is 
premature, anomalous and an aberration from the norms of 
Performance Based Regulation (PBR) absent the Commission’s 
clarification on the missed Fourth Regulatory Period covering 
the period 01 July 2015 to 30 June 2019, where no similar 
proceeding was ever held. 
 
Under PBR, rates are set in single proceedings for multiple years 
within fixed Regulatory Periods that were instituted or 
established to close the regulatory lag that was allegedly the 
bane to sound and efficient utility investment in networks and 
systems, on the one hand; but the rates set over that Regulatory 
Period, on the other hand, are to be subjected to consumer 
question, audit, review and scrutiny at the end of every 4-year 
Regulatory Period.  Rate stability over the 4-year RP benefits the 
utility investor; the periodic and timely Regulatory Reset 
protects consumer interest in obtaining reasonable and least 
cost rates 
 
Note that there is a seven-year hiatus prior to the Fifth 
Regulatory Period where no distribution wheeling rates were set 
for Privately Owned Distribution Utilities resulting in arbitrary, 
irregular rates being imposed on consumers because, in the 
words of MERALCO: “the Issues Paper was not officially 
released (by the Commission) within the timeframe prescribed 
under 3RP RDWR.” (Par. 6, MERALCO Application, ERC Case 
No. 2020-043RC) 
 
The pending petition of MERALCO for a Rate Reset for the 4th 
RP in the guise of a confirmation of the true-up calculation of 
the actual weighted average tariff (AWAT) for the lapsed 
regulatory period, docketed as ERC CASE NO. 2020-043 RC 
underscores the need to make a proper account and treatment of 

This proceeding is therefore premature and 
should be held in abeyance, pending a final 
determination of the rates for the lapsed 
period in ERC CASE NO. 2020-043 RC and 
other similar cases. 

The review of the lapsed period is 

ongoing and separately undertaken 

from the reset review of the 5th RP. 

 

The ongoing review for the lapsed 

period will also be considered as an 

input to the next regulatory reset.  

 

The RDWR is intended for the 

review of subsequent RP and the 

Commission has indicated that the 

review of the lapsed would still 

need to be undertaken. However, 

review of these 2 periods can be 

done separately and simultaneously. 
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the 4th RP before any action is taken on the 5th RP now foisted 
on consumer by the Commission.  
 
Under a proper rate reset, MERALCO and the rest of the 18 
other DUs presently charging and collecting DSM rates under 
PBR will have to submit for consumer scrutiny and Commission 
approval their historical and forward forecast of capital expense, 
operating and maintenance expense and levies and taxes over 
the past RP and for the ensuing RP. The list of expenses is 
specific and itemized under the PBR Rules and rate review and 
scrutiny will be in accord with that list and itemization. In the 
present case where as MERALCO highlighted the whole 4RP 
lapsed out of time because the Commission failed to officially 
release the Issues Paper within the timeframe required, the 
review and audit as herein cited cannot and must not be waived 
by the Commission. The push for the 5RP without conclusive 
and proper action on 4RP is contrary to the mandate of the 
Commission. 
 
Thus, there is no basis for fixing the Wheeling Rates for the 5th 
Regulatory Period without determining the fair and reasonable 
rates for the earlier Fourth. The Interim Average Rate (IAR) 
relied upon by MERALCO was arrived at b the mere averaging of 
the Maximum Average Price for each of the four years in the 
3RP and those rates were determined on the basis of the Annual 
Revenue Requirements proposed by MERALC and approved by 
the Commission in 2011 under ERC case 2010-069RC, the Final 
Determination of MERALCO’s MAP for 3RP. Clearly, without 
and ARR being proposed and approved by the Commission, the 
rate for the 4RP is not a proper rate under PBR.  

2 General Comment MERALCO The draft issuances clearly pose a huge operational and financial 
impact to the DU, thus requiring thorough study and 
consultation among different offices within MERALCO, external 
consultants, economic and financial analysts among others. Due 
to the limited time provided to submit comments, we would not 
be able to provide all our comments by the 12 April 2021 
deadline. As such, MERALCO requests for an additional period 
of thirty (30) days, or until 12 May 2021, within which to submit 
additional comments on critical issues raised by the 
Commission. 
 
Further, MERALCO respectfully implore the Honorable 

  Considering that MERALCO had 
admitted that these documents 
poses a huge operational & 
financial impact, it would have 
been expected that all available 
resources should have been 
utilized to be able to provide the 
relevant comments within the 
time provided.   
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Commission to consider the conduct of public consultations 
even after parties have submitted their respective comments to 
the draft issuances. This will provide the parties and other 
stakeholders the opportunity to clarify their comments and 
concerns to the new issues raised in the draft issuances. 

3 General Comment  TEI To expand the rate design to address fixed charges, minimum 
charges, new meter charge, embedded generation, net-metering 
charges, etc. to consider customers who are into Solar panels, 
biomass, and other Distributed Energy Resources (DER). 

  These are concerns leading to 
the rate design and better 
addressed during the Annual 
Verification & Rate Translation. 
The Commission welcomes 
suggestions on how these 
expanded rate design would be 
achieved.  

4 General Comment Real Brotarlo and 
Real Law Offices 

The case recently concluded its pre-trial conference and is set to 
continue to trial after the resolution of several pending 
incidents, including National Association of Electricity 
Consumer for Reforms, Inc’s (NASECORE) Motion to Dismiss 
dated 22 March 2021 and Motion for Reconsideration dated 05 
March 2021. 
 
In ERC Case No. 2020-043Rc, MERALCO proposed that the 
difference between the AWAT and the IAR be refunded to its 
customers, which shall also resolve the issues brought about by 
the failure to conduct the regulatory reset process from 2015 to 
2020. From a legal and logical standpoint, it would appear that 
the implementation of the 5th RP, while the resolution of the 4th 
RP is still being tackled, would impact the orderly 
implementation of the rates. While the totality of these 
implications is still lost on an ordinary consumer and legal 
practitioner such as myself, it is apparent that the resolution of 
ERC Case No. 202043Rc should be resolved first; otherwise, the 
mistakes made in prior regulatory periods would be 
unnecessarily repeated. The implementation of the 5th RP 
would have adverse effects on the current refund being 
implemented by MERALCO pursuant to this Honorable 
Commission’s directive. 

Suggest that the upcoming Fifth Regulatory 
Period (5th RP) be held in abeyance 
considering the pendency of ERC Case No. 
2020-43RC, especially since a provisional 
authority to commence implementing the 
refund has been issue 

 
The RDWR is intended for the 
review of subsequent RP and the 
Commission has indicated that 
the review of the lapsed would 
still need to be undertaken. 
However, the Commission is of 
the position that the review of 
these two (2) periods can done 
separately and simultaneously. 

5 General Comment Atty. Teofilo C. 
Abejo (CITIZEN 
WATCH PHILS) 

ERC and the Distribution Utilities have social responsibility to 
provide ready access to electricity to even off-grid and unviable 
areas, such that rate-setting framework should already include 
the cost towards the government-mandated 100% electrification 
using best available technology. This will help electrify far-flung 
areas at the soonest possible time. 

We also would like to put forward a 
proposal that in setting rates for customer 
types, the ERC can adopt a standard rate for 
businesses so that it will not vary across 
regions. Among customers, business owners 
are sensitive to electricity prices as inputs to 

 These are concerns leading to 
the rate design and better 
addressed during the Annual 
Verification & Rate Translation. 
The Commission welcomes 
suggestions on how these 
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production and accordingly decide to set up 
in a location with favorable prices. If price is 
no longer a consideration, the entry of new 
business will help economic development in 
other major cities. 

expanded rate design would be 
achieved.  

6 General Comment Atty. Teofilo C. 
Abejo (CITIZEN 
WATCH PHILS) 

Lastly, we notice that there are a total 19 distribution utilities 
under PBR which have lapsed regulatory periods without 
undergoing regulatory reset process. We wish to inquire from 
the ERC as to why a lapsed period is still expected for 
distribution utilities by the ear 2022, 2023, 2024 and 2025. We 
are inquiring this matter and asking for your immediate action 
regarding the backlogs for sake of consumers across the country 
after all it is for their cause, their protection, their well-being, 
that the government and our laws were created. 

  The draft RDWR provides for the 
timelines on the review of other 
DUs  

7 General Comment- Annex A 
RDWR (Exhibit B) 

Former Comm. 
Alfredo Non 

The Regulatory Asset of a related Entity is defined under the 
RDWR as – Those assets employed by regulated entity to 
provide efficient Regulated Distribution Services. It covers the 
Regulated Distribution System assets as well as the Non-system 
Assets required to support the delivery of Regulated Distribution 
Services. 
 Is the DU a special purpose entity that would entitle it to special 
treatment of their assets? Not really. The DU is subject to the 
same financial accounting rules like any other entity except for a 
few regulatory matter as follows; 
 
1. It is almost impossible for MERALCO or any DU to lose 
money. The rate it charges to the consumers are computed as 
follows: 
A total revenue requirement is obtained annually consisting of 
(a) Recovery of efficient operating expenses (like a 
reimbursement); (b) Gradual recovery of capital invested in the 
DU equipment; and (c) a guaranteed income based on a 
percentage of its asset base. The total revenue requirement 
divided by the energy forecast gives us the rate charged to 
consumers. 
 
The biggest item that determines the rate is the asset base where 
the depreciation is obtained and where the profit is determined. 
 
2. The regulatory asset base, for a long time now has been based 
on a revalued amount (appraised). At the beginning of the Third 
Regulatory Period, the Historical cost of MERALCO assets is   

Under the draft RAB Handbook, 
it stated that, “The Commission 
excludes the addition of inflation 
factors at the time of roll forward 
RAB calculation which is 
subsequently excluded from 
Section 4. The Commission shall 
consider the application of any 
inflation factor only once, either 
thru the RAB or WACC.” 
 
Under the Issues Paper, it stated 
that there will be a possible 
review of effect of inflation in 
relation to the implemented 
WACC. 
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about 47% of the asset’s net appraisal value. 
3. For regulatory purposes, the DU is allowed to recover via 
depreciation and charged to consumers any loss in the value of 
its invested assets because of inflation. The theoretical 
justification for this practice which is accepted internationally is 
under normal regulatory practice (also an incentive to invest) 
the investor is assured of recovery of investment in assets 
INCLUDING INFLATION or artificial increase I value. With this 
practice, a depreciation fund is created which after some time 
grows to about the same value of the original cost of 
investments). Any other investor in any ordinary company does 
not have this guaranty and, to be able to accumulate 
depreciation fund on its price over and above the inflation rate. 
4. Operating cost allowed to be recovered are also expressed in 
nominal terms – meaning it includes anticipated increases in 
costs. 
5. Now, this is the saddest part. When the DU computes for its 
rate, the return on capital is computed based on the asset base. 
Now, this looks harmless on the surface until you break down 
the components of the equation. 
Again, in theory, while the investor is allowed to recover the 
effects of inflation, this is done either by inflating the value of 
the assets (using ODRC or replacement cost to include inflation) 
OR by allowing it to earn a return on historical cost assets using 
nominal WACC (which includes inflation) – BUT NOT IN 
BOTH. 
So, the rule to be applied is that: 
 
If the RAB is valued at ODRC or replacement cost – Compute 
ROI using WACC at Real Interest. 
If the RAB is valued at Historical Cost – Compute ROI using 
WACC at Nominal Interest. 
 
So, if RAB is at ODRC and, the DU applies WACC at Nominal 
Rate, the ARR and the Rate will be definitely OVERSTATED 
 
DETAILS ARE CONTAINED IN SEPARATE ANNEX “A” 

8 RDWR (General Comment) CEPALCO 

  

CEPALCO adopts the following 
suggestions/proposed changes of PEPOA: 
 
1. Adopt a uniform 12% rate of return as the 
return of capital for all entry groups 

There will be a determination of 
an appropriate WACC or rate of 
return. 
 
Section 5.1.16 of the Issues Paper 
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2. Include purchased power (generation and 
transmission costs) as part of DUs’ working 
capital 
3. Drop the treatment of the Lapsed Period 
from the Issues Paper. Decouple the 
treatment of the Lapsed Period from the 
RDWR 

requires Regulated Entities to 
investigate the possibility of 
requiring a deposit amount from 
all consumers.  This would serve 
not only to safeguard a 
Distribution Utility against 
default on payments, but also 
provide a cash buffer that will 
offset the working capital tied up 
in energy and transmission 
service purchases. 
 
There will be a separate review 
of the lapsed period from the 
reset review for the 5th RP.  
 
The results of the review of the 
lapsed period will be used as an 
input to the reset review for the 
5th RP.  
 
 

9 Annex A Rules for Setting 
Distribution Wheeling Rates 
(RDWR) (2nd Draft) 

Former Comm. 
Alfredo Non 

No indication as to which Regulatory Period and which Entry 
Group this RDWR belong to.  

Need proper identification The intention is to have only 
single rules applicable to all PUs 
while the Issues/Position Paper 
would be issued every regulatory 
reset.  

10 ANNEX A, 
 
Section 1.3 Definition Relevant 
tax 
  
And  
Section 1.3 Definition Regulated 
Distribution Services  
(d) Distribution Connection 
Services in respect of the 
Regulated Distribution System 
except to the extent that such 
Distribution Connection 
Services have been determined 
by the ERC to be Excluded 
Services (in which  
case, for the purposes of these 

TEI Deletion of paragraph (d) based on previous RDWR for 4th 
Regulatory Period, it is stated like this, “….(d) penalties, charges, 
fees and interest on late payments, or deficiencies in payments, 
relating to any Tax, unless these arise as a result of a challenge 
by a Regulated Entity to the imposition of any Tax, where the 
ERC is advised of such a challenge in advance and provided with 
pertinent supporting documents in advance deems the challenge 
to be based on reasonable and appropriate grounds; or” 

Request to include paragraph d in the 
definition of relevant tax. 
 
Suggest to include Distribution Connection 
Assets to the Regulated Distribution 
Services until the full implementation of 
RCOA 

It is the Commission’s policy 
that penalties, charges, and 
interest on late payments in not 
in any for recoverable to the 
consumers. DUs should opt to 
pay these taxes “under protest” if 
it intends to challenge such 
imposition. 
 
 
The suggestion is not accepted. 
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Rules, such Distribution 
Connection Services will be 
deemed not to be Regulated 
Distribution Services in respect 
of that Regulated Distribution 
System with effect from the 
commencement of the 
Regulatory Period first 
occurring after the making of 
that determination)  

11 ANNEX A, 
Article 1 
Section 1.8.2 All information 
requested by the ERC within ten 
(10) working days. 

TEI To confirm the meaning of the paragraph. From the 3rd RP 
RDWR it is presented like this: “Section 1.8.2 By default, all 
information requested by the ERC has to be provided within ten 
(10) working days from such a request being formally issued to a 
Regulated Entity. However, in exceptional circumstances the 
ERC may require information to be submitted in a shorter 
timeframe, which will be pre-agreed with the Regulated Entity 
involved. For information submissions that is likely to involve 
more time to prepare than that allowed by the default period, 
the ERC may grant an extension of time. Such an extension of 
time may also be requested by a Regulated Entity, in writing to 
the ERC. The ERC will consider such requests and within three 
working days of receiving a request advise the Regulated Entity 
of its approval (which will not be unreasonably withheld), or 
otherwise."  

Suggest using the paragraph in Section 1.8.2 
of the 3rd RP RDWR. 

 Any required information shall 
be issued thru a formal Order (or 
letter) where the period of 
compliance shall be specified. 
 
The suggestion is not accepted.  

12 Article 4.17 Service Quality 
Measures and Targets 

CEDC ERC intends to benchmark the performance of all Regulated 
Entities against each other. ERC also intends to use 
international benchmarks to assess the performance of 
Philippines Regulated Entities and Regulated Distribution 
Systems. 
Each DU has its own unique system configuration and situation 
in terms of voltage level, sales mix, geographical area among 
others. Thus, it would be unfair to compare DU performance 
because of these differences. 

CEDC recommends that the DU be allowed 
to propose the methodology for the target 
setting (i.e., number of years to be used for 
the historical data; step per standard 
deviation for the performance bands; etc.). 

 There is an ongoing 
standardization of the PIS for all 
PUs which the DUs will be given 
a chance to comments during the 
reset.  

13 Article IV 
4.3 Over / Under Recovery 
Formula 

TEI TEI seeks clarification on Under/Over-recovery of the Previous 
Regulatory Period; to clarify in terms of the last Regulatory Year 
only or for the entire lapsed period. 

   The ERC shall undertake a 
separate process in the review of 
the Lapsed Period  

14 Article IV 
4.3 Over / Under Recovery 
Formula, 
 4.3.1  

FGEN How will Pt-1 and and Pt-2 computed? 

  

 Revised the definition in the 
RDWR to consider “determined 
by the no. of months covered 
divided by 12 months”. 
 

15 Article IV  Former Comm. Not clear that DU has option to value its RAB It is important to emphasize that the DU Section 4.8 states that the ERC must 
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Section 4.8 Asset Valuation Alfredo Non has the option to choose the valuation 
methodology it prefers for its RAB. 
 
However, it is also equally important that 
they know the consequences of their 
decision. 
 
They should be made aware that the RAB 
base for Return of Capital is different from 
the RAB base for the Return on Capital. 
 
See Separate Memo prepared on this issue. 
In the summary, the investor is generally 
allowed to recover the effects of inflation on 
their invested assets. Thus, they should be 
able to recover the original cost of their 
investments at about the value of its 
replacement at the end of asset life. 
 
This inflation recovery may be done in 
either of two ways - via revaluation of RAB 
or via return at Nominal WACC (includes 
inflation) – BUT NOT IN BOTH OR, THE 
ARR WILL BE OVERSTATED. 
 
(Refer to Separate Memo on 4.8; 4.9 and 
4.10) 
 
DETAILS ARE CONTAINED IN SEPARATE 
ANNEX “A” 

require that either one of the 

following be adopted: 

a) ODRC methodology  

b) Rolled-Forward Valuation 

 

In this regard, the ERC shall issue 

the required documents to advise 

the Regulated Entities of which 

valuation methodology to apply in 

the relevant Subsequent Regulatory 

Period. 

 

 

“The adoption of the WACC 

whether in real or nominal terms 

will depend on the valuation 

methodology adopted to consider 

the possible impact of inflation. “ 

16 RDWR Article 4.8.8 MERALCO Aside from addressing the concern on potential discriminatory 
practice, we deem that DUs are in the best position to secure the 
necessary rights of way to connect a customer as they have a 
better knowledge and expertise on the proposed design of and 
technical standards for distribution facilities. Further, as 
mentioned, the easement secured by the DU, being for use to 
construct a shared asset, will be for the benefit of more than one 
customer. Thus, for clarity and consistency, propose that the 
RDWR and Position Paper clearly state and define the inclusion 
of easement costs as part of the DUs’ RAB under the RDS asset 
category. 

We propose that the RDWR and Position 
Paper clearly state and define the inclusion 
of easement costs as part of the DUs’ RAB 
under the RDS asset category. 

 Additional definition in the 
RDWR for “easements”.  
 
Comments were considered. 

17 Article IV 
 

Former Comm. 
Alfredo Non 

Same as above Same explanation as above.  The adoption of the WACC 
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Section 4.9 Regulatory Asset 
Base  
and 
Article 4.10 Regulatory 
Depreciation 

 
However, if the RAB is at Historical Cost, 
the Depreciation or Return of Capital; 
should be inflation adjusted to compensate 
the investor for the effects of inflation via: 
 
 Computing depreciation based on ODRC or 
Indexed historical cost or any replacement 
cost value. 
 
DETAILS ARE CONTAINED IN SEPARATE 
ANNEX “A” 

whether in real or nominal terms 

will depend on the valuation 

methodology adopted to consider 

the possible impact of inflation.  

 
  

18 Article IV 
Section 4.10, 
Regulatory Depreciation 
4.10.1 The Regulatory 
Depreciation,  

FGEN  
 
What is the rationale for the new formula for Regulatory 
Depreciation? i.e. (RFVj,t / RemLj,t) + Disposalj,t – FISDAj,t 

  

Is there any problem with the 
new formula? 
 
It is not necessarily a new 
formula. Note that the original 
formula was  RegDepnj,t = 
(ORCj,t / RegLj,t) + Disposalj,t – 
FISDAj, t OR (ODRCj,t / 
RemLj,t) + Disposalj,t – 
FISDAj,t OR (RFVj,t / RemLj,t) 
+ Disposalj,t – FISDAj,t 
 
So technically, there is now only 
ONE formula since we are not 
anymore adopting the 
ODRC/ORC valuation. 

19 Article IV 
Section 4.12.3 
For the remaining forecast 
capital expenditure which is not 
allocated to separately 
identified capital expenditure 
projects in accordance with 
Section 4.12.1,  
the capital expenditure program 
must be accompanied by a 
justification, against each of the 
asset categories specified   in, or   
in accordance with, Section 
4.8.6, as to why   
the forecasted expenditures are 
necessary and are of reasonable 

TEI  It is a challenge to allocate projects such as relocation of poles 
and wires due to road widening, DENR compliance, Smart Grid 
Roadmap and other projects that is required by newly issued 
rules and regulations with the existing sub-categories of the 
capital expenditures. 

Suggest to include other subcategories in 
the capital expenditure forecast such as, 
regulatory and governmental compliance 
(for projects related to electrification, 
relocation of line due to Road widening 
projects, DENR compliance and other 
projects that is required by government and 
regulators) and technological innovation. 

 This will fall under the other 
asset categories specified by the 
ERC.  
 
Section 5.2.4 of the Issues Paper 
considers projects undertaken to 
comply with regulatory and 
government requirements. 

 



Page 10 of 73 

No. Article/Section Stakeholder Discussion of Comment(s) and/ or Question for 
Clarification 

Comments, Suggestion/s and 
Proposed Change/s 

Commission’s Position 

magnitude, and must be 
categorized as follows: 
(a) renewal-related; 
(b)  refurbishment-related; or 
(c) growth-related or new 
assets; 
as defined in Section 4.12.2(d). 

20 Article IV, 
4.13 Operating and 
Maintenance Expenditure 

TEI TEI seeks clarification on the definition and difference of the 
two terms “Contractor Services” and “Outside Services 
Employed” 

   Defined under Appendix B of 
the Issues Paper  

21 Article IV 
4.14 Calculation of Corporate 
Income Tax 4.14.1  

FGEN Can the ERC provide for a more definitive list pf laws applicable 
for corporate income tax under Tc? 

  

The term “the corporate tax rate 
applicable in respect of the 
Regulated Entity pursuant to the 
laws of the Philippines” is exactly 
intended to provide the 
Regulated Entities the ability to 
propose/submit additional 
information on this as the ERC 
accept that it DOES NOT HAVE 
ALL the available information at 
hand.  

22 Article VI 
6.2 Annual Rate Setting 
Timetable 6.2.1  

FGEN  
What is the rationale for the revised timelines? 

  

 What part of the timelines is not 
clear? It appears to be very clear 
and detailed already that it does 
not need any further clarification  

23 Article 8.2 Performance 
Incentive Scheme; 

Atty. Teofilo C. 
Abejo (CITIZEN 
WATCH PHILS) 

  Part of the rules should be the regular 
conduct of pricing and performance surveys 
of local distribution utilities in comparison 
with Asian countries as a measure the 
success or deficiencies of the Performance 
Based Regulation framework. Such can be 
used to benchmark and determine whether 
the DUs should be allowed certain levels of 
capital and operating expenditures. 
 
Since this is Performance Based Regulation, 
there is a need for the ERC to disclose to the 
public the actual performance of 
distribution utilities. It is a just fair for the 
public to know if distribution utilities have 
indeed performed under this rate setting 
framework. We also hope to understand 
how performance incentives impact the rate 

This can be undertaken during 
the Reset process. However, 
benchmarking and comparisons 
should be clearly defined and 
used on the proper context.  
 
 
The information on actual 
performance of utilities are 
already included in Annual 
Review and Verification being 
undertaken by the ERC. 
Stakeholders may want to get 
involved on this so they are 
aware how these are set. 
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of the distribution utilities. 

24 Article IX 
9.2.1, Definition of Net 
Efficiency Adjustment 

FGEN The 2021 draft changes the formula to calculate Efficiency 
Adjustment from CEAt + OEAt + TEAt To CEAt + OEA What is 
the rational for removing the Net other taxes, levies, and duties 
efficiency adjustment portion? 

  

Any taxes that are not covered 
under Resolution No. 2, Series of 
2021, must be included 
alongside the operating and 
maintenance to which it is 
related. Refer to Section 4.6.3 of 
the RDWR.  
 

25 RDWR Article X  CEPALCO 

  

CEPALCO suggests to adopt Section 10.3.2 
of the RDWR for the 3RP, as follows: 
 
10.3.2 If the ERC does not give a notice to 
the Affected Regulated Entity under Section 
10.3.1 prior to the expiry of the decision 
Period in respect of the Force Majeure 
Event Claim then, on the first Business Day 
after the expiry of that Decision Period, the 
ERC is deemed to have notified the Affected 
Regulated Entity of its decision that: 
   (a) the Force Majeure Pass Through 
Amount proposed by the Affected Regulated 
Entity in relation to the relevant Force 
Majeure PAss Through Amount in respect of 
that Force Majeure Event; and 
    (b) the basis on, date from and period 
over which that Approved Force Majeure 
Pass Through Amount may be applied to 
Customers of the relevant Regulated 
Distribution System are as specified in the 
Force Majeure Event Claim. 

 Any required decision should be 
issued in a formal 
(order/decision/letter) from the 
ERC.  
 
The suggestion is not accepted. 

26 RDWR Article XI CEPALCO 

  

CEPALCO suggests to adopt Section 11.2.3  
of the RDWR for the 3RP, as follows: 
 
11.2.3 If the ERC does not give a notice to 
the Affected Regulated Entity under Section 
11.2.2 within 90 Business Days of receiving: 
 
(a) a statement from the Affected Regulated 
Entity under Section 11.2.1; and 
(b) such evidence of the increase in costs 
referred to in Section 11.2.1 (c) as os 

 Any required decision should be 
issued in a formal 
(order/decision/letter) from the 
ERC.  
 
The suggestion is not accepted. 
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Commission’s Position 

required by the ERC, 
then, on the 91st Business Day after 
receiving the Affected Regulated Entity's 
statement and that evidence, the ERC is 
deemed to have notified the Affected 
Regulated Entity of its decision that; 
(c) the Positive Tax Pass Through Amount 
proposed by the Affected Regulated Entity 
in relation to the Tax Change Event in the 
Affected Regulated Entity's statement is the 
Approved Tax Pass Through Amount in 
respect of that Tax Change Event; and 
(d) the basis on, date from and period over 
which that Approved Tax Pass Through 
Amount may be applied to Customers of the 
relevant Regulated Distribution System are 
as specified in the Affected Regulated 
Entity's statement. 

27 Article XII 
12.5 PhP/$US exchange rate 
adjustment 

FGEN What is the rationale for the new provision on exchange rate 
adjustment? 

  

 What is not clear on this?  

Annex B Issues Paper 
28 General Comment MERALCO   We suggest that any changes in the RDWR come 

from issues that were presented in the draft 
RDWR and Issues Paper. Should there be 
amendments introduced prior to the issuance of 
the final RDWR and Position Paper, these 
amendments should appropriately be subject to 
another round comments from the stakeholders. 

 Yes, this is the intent of having a 
draft Rules and issues Paper being 
posted.  

29 General Comment MERALCO Clarification is sought on the possible legal and procedural implications 
of these ongoing proceedings to MERALCO’s ERC Case No. 2020-
043RC (the AWAT Case”). It will be recalled that MERALCO filed the 
AWAT Case to propose a resolution for the closure of the issues 
governing the lapsed period.  One of the legal issues raised and agreed 
by the parties during the pre-trial in that case involved the issue on 
whether the confirmation of the true-up of MERALCO’s Actual 
Weighted Average Tariff (AWAT) as against its approved Interim 
Average Rate (IAR) can serve as the final rate for the lapsed period and 
as the basis to declare all issues related to MERALCO’s lapsed period as 
resolved. MERALCO is currently implementing the provisional 
authority granted by the Honorable Commission to effect the refund to 
its consumers in the AWAT Case.  
 
On the procedural aspect, it is indispensable for the Honorable 

MERALCO proposes that the Honorable 
Commission should first resolve the AWAT case 
before MERALCO and the Group A DUs 
commence any regulatory reset process for the 
5RP because of the following reasons: 
 
a. The determination of the rate applicable for 
the lapsed period serves as an input to the 
eventual determination of the rates for the 5RP.  
 
b. Proceeding with the regulatory reset process 
for the 5RP without resolving the issues 
concerning the lapsed period would create 
regulatory uncertainty. There would be 
instability of the rates of the DUs if the 4RP is 

The process of going thru the 5th RP 
Reset should not be dependent on 
any other pending case as the review 
will be done thru separate process. 
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Commission to first resolve all issues on the lapsed period before 
proceeding with the 5RP.  With the current proposal to revert to RORB 
for the lapsed period, this runs contrary to the position raised by 
MERALCO in the AWAT case.  
 
Moreover, assuming that RORB would be applied for the lapsed period, 
it is expected that further delays will be inevitable especially since the 
implementation of RORB at this point is susceptible to legal challenge 
that may further prolong the process.  The true-up of the AWAT as 
against the IAR proposed by MERALCO in the AWAT case may be 
considered a better step to resolve the lapsed period.  If the intent is to 
really to put closure on the lapsed period, the take off point should be 
the AWAT true-up and from there the parties may provide proposals to 
expedite the process.   

not resolved first. 
 
c. The issues raised in the AWAT Case partake 
of the nature of a prejudicial question. The 
AWAT case raises a strong prejudicial question 
on what would be the determination of the 
lapsed period which would be an input to the 
5RP. There would be prejudgment of 
MERALCO’s AWAT case should the Honorable 
Commission apply RORB for the lapsed period 
without resolving MERALCO’s petition. 
 
In the event that both cases are tried 
simultaneously, the decisions in these cases 
(given that these proceedings also cover the 
treatment of the Lapsed Period), might be 
contradictory with each other and may further 
cause confusion in its implementation. The 
rationale behind the principle of prejudicial 
questions is to avoid two (2) conflicting 
decisions (Dreamwork v. Janiola, GR No. 
184861). 
 
d. Unnecessary time and resources would be 
expended if duplicitous processes are 
undertaken with possible fluctuations of rates, 
depriving customers of the opportunity to enjoy 
stable rates. 

30 General Comment Former Comm. 
Alfredo Non 

Cover page states period as July 2022 to June 2026. However, 5th RP 
for First Entry Group is for July 2019 to June 2023. What is the 
difference? 

The issuance of the RDWR would focus on the 
main considerations for the adoption of the PBR 
methodology on its prospective nature. 
 
In view of this, the 5th RP is set to consider the 
forecast period from July 2022 to June 30, 
2026. 

 The 5th RP for the First Entry group 
is set at July 1 2022 to June 30, 
2026.   

31 Issues Paper (Background) Former Comm. 
Alfredo Non 

1. ERC issued in June 2019 an Issues Paper (160 pages) for the period 
July 2015 to June 2023 (4th and 5th RP) fir the 1st Entry group of 
Privately owned DUS subject to PBR. (See Exhibit C=1). 
 
Under ERC Case No. 2019-003RM issued March 15, 2021, another 
Issues Paper was issued but, only covers the 5th RP for the 1st Entry 
Group of privately owned DUs under the PBR. 
 
This is very confusing. Why is the 1st Entry group covered by two 
different issues paper? 
 
What happened to the Issues Paper issued in June 2019? 

  The issuance of the RDWR would 
focus on the main considerations for 
the adoption of the PBR 
methodology on its prospective 
nature. 
 
Considering that for the lapsed 
period (historical) would be based 
on actual costs incurred by the 
regulated entities, the process for 
the lapsed period will be separately 
and simultaneously undertaken 
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The Cover of the Issues Paper and the ERC Case no. 2019-003 RM- 
Notice both indicated the period covered by the Issues Paper to be Fifth 
Regulatory Period for the First Entry Group as July 2022 to June 2026. 
Shouldn’t this period be July 2019 to June 2023? 

from the reset process (prospective) 
for the next regulatory period. 
In view of this, the Commission 
revised the regulatory period 
covering the 5th RP (July 2022 to 
June 30, 2026) to refer to the 
forecast period subject to review 
under the Revised RDWR and 
Revised Issues Paper as posted in 
our website on March 15, 2021. 
 

32 Issues Paper (Background) Former Comm. 
Alfredo Non 

2. On page 2 of the Summary, it stated that – “On December 21, 2018, 
MERALCO filed a Petition under ERC Case No. 2018-008 RM 
including its annexes of its Proposed Issues Paper and Revised RDWR. 
Additional Issues were raised by MERALCO which were not part of the 
issues identified in the Issues Paper dated 14 October 2013. Such 
additional issues are Part of this Issues Paper subject to further 
comments of stakeholders.” 
 
What are those additional issues raised by MERALCO? Why were these 
not identified separately for a better understanding of the impact of 
these belatedly identified issues. What was the reason for the delayed 
submission of MERALCO? Was it intended to be included in the 4th RP 
RDWR but is now included in the 5th RP RDWR?  

  Such additional issues in the said 
petition filed by MERALCO are part 
of this Issues Paper subject to 
further comments of stakeholders. 
 
 
The same filing can be verified and 
is available in the ERC website and 
that these issues were in fact 
included in the 2021 version of the 
Issues Paper 
 

33 Issues Paper (Background) Former Comm. 
Alfredo Non 

3. ERC Case No. 2019-003 RM did not identify to which particular 
regulatory period and which particular entry group it applies. Although 
based on review of historical accounts by the ERC, this probably 
pertains to the 5th RP because the 4th RP RDWR been issued July 2019 

   The intention is to have only single 
rules applicable to all PUs while the 
Issues/Position Paper would be 
issued per regulatory reset. 
  

34 Issues Paper (Background) Former Comm. 
Alfredo Non 

4. Third to the last paragraph stated that – “For the Fifth RP, further 
revisions to the RDWR were required to reflect the changes between 
this period and the Third RP and the resolution to the issues identified 
under PBR. Why between this period and the 3rd RP and not 4th RP? 

  The last reset conducted for Group A 
is for the 3rd RP. There was no reset 
yet undertaken for the 4th RP. Thus, 
the Commission referred it as the 
lapsed period which is currently 
being reviewed separately from the 
reset.  
 
Further, the ongoing review of the 
parameters for the lapsed period will 
also be considered as an input to the 
next regulatory reset.  

35 Article I, 
 Introduction 
 
Section 1.1 Purpose 

Former Comm. 
Alfredo Non 

“For the Fifth RP, further revisions to the RDWR were required to 
reflect the changes between this period and the Third RP and the 
resolution to the issues identified under PBR.” 

Why between this period and the 3rd RP and 
not 4th RP? 

The issuance of the RDWR would 
focus on the main considerations for 
the adoption of the PBR 
methodology on its prospective 
nature. 
 



Page 15 of 73 

No. Article/Section Stakeholder Discussion of Comment(s) and/ or Question for 
Clarification 

Comments, Suggestion/s and 
Proposed Change/s 

Commission’s Position 

Considering that for the lapsed 
period (historical) would be based 
on actual costs incurred by the 
regulated entities, the process for 
the lapsed period will be separately 
and simultaneously undertaken 
from the reset process (prospective) 
for the next regulatory period. 

36 Article I, 
 Introduction 
 
Section 1.1 Purpose 

Alyansa ng mga 
Grupong Haligi ng 

Agham at 
Teknolohiya para 
sa Mamamayan 

(AGHAM) 
MANUEL LAW 

OFFICE 

The Issues Paper specifically qualified that “this Issues Paper relates 
specifically to the First Entry Group- those Regulated Entities that will 
enter the Fifth Regulatory Period of PBR at the First Entry Point, 
commencing on July 1, 2022 and July 1, 2023, respectively. The 
privately owned Distribution Utilities entering PBR at various entry 
points are listed in Appendix D”. 
 
Based on Appendix D, there are no distribution utilities entering PBR 
on July 1, 2023. 
 
Upon further examination of Appendix D, we noticed that the “Lapsed 
Period” for the other entry groups are actually longer than the First 
entry groups. We noticed that, for the Second entry group, the lapsed 
period amounted to about ten (10) years and with two (2) regulatory 
periods involved. The same goes for the Third entry group. As such, we 
would like to know the reason for prioritizing the First entry group. If 
this process will lead to reduction in rates, then we submit that the DUs 
with the longer period of delay should be prioritized.  
 
It should be noted that in the case of the Application of MERALCO in 
ERC 2020-04RC, in which AGHAM is party, the ERC already provided 
provisional authority to provide a refund. Shouldn’t the ERC pursuant 
to their regulatory powers direct the other DUs from the same entry 
group to file such refund pending this process, and prioritize those with 
longer delays to undergo the reset process. With due respect, we 
understand that this process may take time or even years, and by 
directing the filing of simplified application, the other DUs may also be 
able to provide immediate relief to their customers. 

Clarification is sought on the variane between 
the July 1, 2022 and July 1, 2023 
commencement date is so far as Appendix D 
only provides for the commencement of the 
Fifth Regulatory Period of three (3) Distribution 
Utilities namely: Manila Electric Company 
(MERALCO); Cagayan Electric Light and Power 
Company (CEPALCO); and Dagupan Electric 
Company (DECORP) which all begins o July 1, 
2022.  

The Issues Paper is only applicable 
for the Regulatory Reset for the First 
Entry Group (including CEPALCO, 
DECORP and MERALCO) for the 
Fifth Regulatory Period (July 1, 
2022 to June 30, 2026)                                                                                                                                                                                  
-    

37 Article I, Introduction 
 
Section 1.6 Position Paper and 
Final RDWR 

CEPALCO If there are unfavorable provisions in the final Position Paper and 
revised RDWR, some parties may raise this as an issue on due process. 
It may suffer the same fate as the previously issued rules that did not 
become effective due to non-publication hence may delay the reset 
process. 

   I don’t know what the issue is. In 
any case, any party may question 
any issuance if they find it not 
favorable to their cause.  
 

38 Article II, Overview of Price 
Setting Methodology 
Section 2.2 Revenue 
Requirements 
And 
Section 7 Corporate Income Tax  

SEZC 
VECO 
DLPC 
CLPC 

On the possible removal of the Corporate Income Tax and Other Taxes, 
Levies and Duties as part of the building block, in terms of the latter, 
ERC's Resolution No. 2, Series of 2021 or the Rules on the Recovery of 
Pass-Through Taxes of Distribution Utilities (DUs) cover real property, 
local franchise and business taxes only, whereas the DUs pay various 
taxes other than these which are necessary in the conduct of its 

We propose the retention of the building blocks 
for Corporate Income Tax and Other Taxes, 
Levies & Duties as part of the calculation of 
Annual Revenue Requirements. 

 Considered under Section 4.7.1 of 
the RDWR.  



Page 16 of 73 

No. Article/Section Stakeholder Discussion of Comment(s) and/ or Question for 
Clarification 

Comments, Suggestion/s and 
Proposed Change/s 

Commission’s Position 

business.  Examples are business permits, communication registration 
& licenses, community tax, documentary stamp tax, fringe benefit tax, 
registration & filing fees (with the Bureau of Internal Revenue & 
Securities and Exchange Commission) and gross receipts tax. 
 
We likewise submit to the Honorable Commission our comment on 
Section 7 of the Issues Paper regarding Corporate Income Tax, attached 
herewith as “Attachment 1”. 
 
DETAILS ARE CONTAINED IN SEPARATE ANNEX “B” 

39 Article II, Overview of Price 
Setting Methodology 
 
Section 2.2.3 Return on capital 

Former Comm. 
Alfredo Non 

Mr. Non suggests the need to include limitation in ROI base. Insert in 2nd paragraph to read: 
“The value of the Rolled-Forward Depreciated 
Asset base is used to calculate the return on 
capital. This value is further subjected to 
recovery and reasonableness tests based on 
formula and computation indicated in the 
applicable sections in the RDWR (4.8.1) and 
Issues Papers (5.1.18 revised). 

Considered in the Final RAB 
Handbook.  

40 Article II, 
Overview of Price Setting 
Methodology 
 
Section 2.2.4 Corporate income 
tax  

Engr. Mallillin 

  

Engr. Mallillin suggests that all taxes computed 
based on INCOME should not form part of the 
building block. Such costs should not be passed 
on consumers. 

Income tax is part of the building 
block but may be set to zero for the 
Subsequent Regulatory Period.  

41 Article II, Overview of Price 
Setting Methodology 
Section 2.2.5 Other taxes, levies 
and duties 

TEI Upon the Reset of the Fifth regulatory period DUs can pass-through all 
real property taxes already, in line with ERC resolution No. 2 Series of 
2021, A Resolution on the Recovery of Pass-Through Taxes (Real 
Property, Local Franchise and Business Tax) of the Distribution 
Utilities. 
 
The ERC seeks comments on the possible removal of the Corporate 
Income Tax and Other Taxes, Levies and Duties as part of the building 
block. 

Suggest to retain Other Taxes as part of the 
building block as there are still taxes and levies 
that are not covered by ERC Resolution No. 2, 
Series of 2021, such as but not limited to DST, 
Business Operation permits and Community tax. 

Considered in the final RDWR.  

42 Article II, 
 Overview of Price Setting 
Methodology 
 
Section 2.2.7 Any additional 
identified and justifiable risks… 
The independent external 
auditor of the regulated entities 
shall certify the Regulated 
Entities submission on its 
forecast revenues/expenses 
with corresponding report to 
support such values. 

TEI Independent External Auditor to Certify Forecast Revenues & 
Expenses: This is not necessary as DUs know better the business and 
the assumptions for said forecasts.  

Suggest to delete the use of independent external 
auditor. 

Considered in the final RDWR. 

43 Article II, Overview of Price CEPALCO CEPALCO seeks clarification on how ERC intends to incorporate these CEPALCO also suggests not to engage an Considered in the final RDWR. 
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Setting Methodology 
 
Section 2.2.7 Any additional 
identified and justifiable risks 

risks in the ARR. independent external auditor to certify on the 
DUs forecasted revenues and expenses. A DU 
Officer (e.g., President, COO) may do the 
certification 

44 Article II,   
 Overview of Price Setting 
Methodology 
 
Section 2.2.7   Any Additional 
and Justifiable Risks, 

SEZC 
VECO 
DLPC 
CLPC 

On the requirement that an independent external auditor shall certify 
the DUs' submission on its forecast revenues/expenses with 
corresponding report to support such values, this is not a necessary step 
in the process as there is nothing for said auditors to certify.  Under 
which service of an assurance firm will this fall under, and against what 
standards will be the certification process be based on?  The DUs are in 
a better position to justify the assumptions for said forecasts.  Further, 
the Honorable Commission’s staff & its regulatory reset experts, who 
are more knowledgeable in this area, will also conduct the review on the 
expenditure submissions as part of the regulatory reset.  This 
requirement will also entail additional cost for the DUs. 

We suggest that this requirement on 
independent external auditor certification be 
dispensed with in the regulatory reset process. 

Considered in the final RDWR. 

45 Article III, 
Process and Timetable 

Engr. Mallillin 

  

No proposed changes. Let us however hope that 
such schedules are realistic depending on the 
availability and capability of ERC staff assigned 

 Timelines are set under Section 3 of 
the Position Paper.  

46 Article III,  
Process and Timetable 
 
Section 3.1 Reset Process 
Section 3.2 Reset Timetable 

Alyansa ng mga 
Grupong Haligi ng 

Agham at 
Teknolohiya para 
sa Mamamayan 

(AGHAM) 
MANUEL LAW 

OFFICE 

The reset process and timetable will take too much time. 
 
A protracted review of the expenditures of Distribution Utilities will 
inevitably affect the price of electricity. Thus, considering that the price 
of electricity affects all persons in every household and every business 
any further delay in the regulatory reset of Regulated Entities will be to 
the detriment of the consuming public. Moreover, aside from being a 
basic necessity, electricity is an important key to national development 
and recovery, economic growth and social progress most especially 
during these trying times where the ongoing pandemic has caused 
economic havoc to the general populace. 
 
What is ultimately material is the timely review of the rates which 
would hopefully result in a reduction for the benefit of electricity 
consumers. 

It is suggested that this process be explained 
thoroughly to the public. We don’t want the 
ERC, DUs and their consultants to be the only 
ones understanding the process. As rights 
advocate, we suggest that as much as possible, 
the process be simplified and clear so that any 
relief from this process may immediately be 
realized by consumers, especially during this 
time of pandemic. 

                                                                                                                                                                                          
We are working on making it simple, 
clear and understandable to the 
consumers. 

47 Article III, 
 Process and Timetable 
Section 3.2 Reset timetable 

MERALCO The indicated timelines for utilities to file revenue applications by June 
2021 is too short. In the past, utilities were given 6 to 7 months to 
between the issuance of the final RDWR and Position Paper to the 
actual revenue filing. A reset application is a long process that involves 
4-year projections, specific cost justifications and calculations. Utilities 
can only prepare and dedicate personnel to a reset filing only when the 
rules are in place since the focus is to carry out daily operations by 
default. Utilities also need to align its proposals with the any new 
provisions of the RDWR and Issues Paper. 

To have enough time to prepare for a 
comprehensive revenue application, we propose 
that the reset application filing be made 6 to 7 
months after the promulgation of final RDWR 
and Position Paper 
 
Typographical error in the flowchart of the 5RP 
reset process for First Entry Group 
 
Should be "Start of 5th regulatory period" 

Timelines are set under Section 3 of 
the Position Paper. 

48 Article III,  
  Process and Timetable  
 
Section 3.2 Reset Timetable 

SEZC 
VECO 
DLPC 
CLPC 

The regulatory reset in the previous regulatory periods involved a so-
called draft determination process instead of an initial review process.  
The draft determination, which is the document in subject, was also 
subject to public consultation other than submission of comments from 

We seek clarification how the initial review 
process as written in the Issue Paper now differs 
from the draft determination process, and also, 
how the initial review report is different from 

The Initial Review Report is the 
separate draft report of each 
building block component – WACC, 
Regulatory Asset Base, Capital and 
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the stakeholders. the draft determination. Operational Expenditure 
 
The previous Draft Determination 
uses the building block parameters 
to calculate the Annual Revenue 
Requirement and Maximum 
Average Price, which we think is not 
very relevant for purpose of a draft 
and is just an additional process that 
is not anymore necessary. 
 
Thus, the Commission approved to 
issue an Initial Review Report 
instead of the Draft Determination.  

49 Article IV,  
Operating and Maintenance 
Expenditure 
Section 4.1 Definition of 
operating and maintenance 
costs 

Alyansa ng mga 
Grupong Haligi ng 

Agham at 
Teknolohiya para 
sa Mamamayan 

(AGHAM) 
MANUEL LAW 

OFFICE 

Why is there a need to differentiate Regulated Distribution Services, 
Distribution Connection Services, and Regulated Retails Services? 
What are the advantages in differentiating the same? Are DUs not 
allowed to share OPEX components from one category to another- If so, 
how does the ERC monitor and check this? 

The classification just confuses customers 
considering that items are being replicated in 
these categories. It is well to note that since all 
these three categories are all defined under 
operating and maintenance costs further 
breakdown will not only unduly confuse the 
process, but more so make it hard for a lay 
person reading the text from completely 
understanding the material.  

                                                                                                                                                                                            
There is a need to classify the 
services so as to identify the 
functions of each one whether it is 
for the distribution network related 
(Regulated Distribution), connection 
related (Distribution Connection) 
and customer related (Regulated 
Retail). This would lead to better 
analysis of reasonable costs at 
arriving at reasonable rates for the 
consumers.  

50 Article IV, 
Operating and Maintenance 
Expenditure 
 
Section 4.1.2 Expense 
Categories  

Engr. Mallillin There is a need to further breakdown Operating and Maintenance Costs 
on a PER VOLTAGE LEVEL so as to make rates truly reflective of true 
costs as provided in the EPIRA.  At this juncture, a clear-cut definition 
of CONNECTION ASSETS should be made.  

A connection asset is that which is owned by the 
regulated utility to serve ONLY ONE customer 
and is for THE CUSTOMER’S own EXCLUSIVE 
USE. Such assets and expenses related thereto 
shall not form part of the Regulated Asset Base 
and corresponding expenses. 

Per the DSOAR and the RDWR, 
connection assets are required to be 
segregated but still form part of the 
RAB of the DUs. This is subject to 
Commission approval during the 
reset review.  
 
This is subject to the Commission 
approval  during the annual rate 
verification. 

51 Article IV, 
 Operating and Maintenance 
Expenditure 
 
Section 4.1.2  
 Expense Categories 

CEPALCO  With the sprouting of Net Metering and other 
related RE programs that customers may avail 
of, it is suggested that the operating and 
maintenance cost of these type of installations 
will have a separate category. It is likely that the 
cost of operating and maintaining these 
facilities is relatively high compared to other 
customers 
 
CEPALCO suggests not to provide further 
breakdown of expenses related to: 

 Considered in the final position 
paper.  
 
 
 
 
 
 
 
We will further study based on the 
data provided by the DUs during the 
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• Consumption growth since this cannot be 
specifically identified. As done in the 3RP, 
OPEX are increased based on the magnitude of 
consumption growth as one of the OPEX cost 
drivers. 
• Cost of complying with regulatory and 
statutory requirements since this will be 
tedious. Delivery of the service of the DU always 
assumes that it is done in compliance with 
regulatory and statutory requirements (such as 
meeting safety or network performance 
requirements). 

reset.  
 
 
 
 
 

52 Article IV, 
 Operating and Maintenance 
Expenditure 
Section 4.1.2 Expense categories 

MERALCO   We recommend that “Street Lights and Signal 
Systems” (asset category) and "Streetlights and 
Signal System" (expense category) be categorized 
under Distribution Connection Services, instead 
of being under Regulated Distribution Services. 

 Considered in the Final Position 
Paper  

53 Article IV,  
Operating and Maintenance 
Expenditure 
 Section 4.1.2 Expense 
Categories, 

SEZC 
VECO 
DLPC 
CLPC 

Under Regulated Retail Services, the opex account Outside Services 
Employed has been replaced with Contractor Services. 

We seek clarification that Contractor Services 
will likewise cover Outside Services Employed 
based on the definitions provided in Appendix 
B: Explanation of O&M Cost Categories.  We 
suggest updating the definition of terms to 
reflect the said change. 

 Considered in the Final Position 
Paper  

54 Article IV, 
Operating and Maintenance 
Expenditure 
 
Section 4.1.2 Expense 
Categories  

Engr. Mallillin Meeting safety and network performance requirements if addressed 

can likewise be classified on a PER VOLTAGE level whether costs 

involve assets or expenses. 

  

 We will consider the input 
during the annual verification 
process.  

55 Article IV, 
 Operating and Maintenance 
Expenditure 
 
Section 4.1.3   
Expenses associated with 
providing metering services 

CEPALCO Considering that RCOA has not yet been implemented in the Mindanao 
Grid and not yet applicable to CEPALCO, Metering Service to 
contestable customers will still be included in the 5th RP OPEX forecast 
to be submitted by CEPALCO. However, these costs will be separately 
identified in case RCOA is implemented in Mindanao within the 5th RP 

  

Considered in the Position Paper.  

56 Article IV, 
Operating and Maintenance 
Expenditure 
 
Section 4.1.3 Expense 
Categories  

Engr. Mallillin Expenses should be further classified depending on the customer’s 
delivery voltage level. This will ensure that metering rates will be 
reflective of true costs. 

  

This is subject to the Commission 
approval during the annual rate 
verification.  

57 Article IV,  
Operating and Maintenance 
Expenditure 
Section 4.1.3 
 Expenses associated with 

MERALCO We propose that metering services for contestable and SoLR customers 
should appropriately be included as part of operating and maintenance 
expenditure in the RDWR for the 5RP, until such time that MSP 
services has been declared competitive and ERC has issued appropriate 
MSP transitory rules, guidelines and procedures to allow recovery of 

We propose that metering services for 
contestable and SoLR customers should 
appropriately be included as part of operating 
and maintenance expenditure in the RDWR for 
the 5RP. 

 This should be separately identified 
to form part of the operating and 
maintenance expenditure to 
assessed in terms of the RDWR.  
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providing metering services cost/expenses. 
 
The provision of metering services to contestable customers should be 
provided by MSP as per DSOAR Article 2.11.  DSOAR Article 4.5.3 
indicated also that certain metering activities shall be conducted by the 
DU (as default MSP) and included in their regulated service until such 
time that competitive metering services is approved by ERC.   
  
It should also be noted that the establishment of competitive metering 
service (an MSP provider) will require a certain count of contestable 
customers to make it feasible and that the current implementation of 
RCOA is still on a limited number of contestable customers. 
  
Since there are no competitive metering services is established and 
approved by ERC, we suggest that the costs of the provision of metering 
services be also included in the regulated distribution service DWS.   

58 Article IV,  
Operating and Maintenance 
Expenditure 
Section 4.1.3 
 Expenses Associated with 
Providing Metering Services, 

SEZC 
VECO 
DLPC 
CLPC 

Until full implementation of the Retail Competition and Open Access, 
and where provision of metering services is competitive as envisioned 
in the Distribution Service and Open Access Rules (DSOAR), meter 
service provision shall be under the DUs. 

We suggest that this remains status quo, i.e., 
expenses on all metering services by the DU 
should be appropriately be included as part of 
opex. 
 
We likewise propose that the distribution 
connection services remain under regulated 
distribution services for a similar reason, i.e., 
until full implementation in terms of the 
DSOAR. 

 Considered in the Position Paper.  

59 Article IV, 
Operating and Maintenance 
Expenditure 
 
and;  
 
Section 4.1.5  
Isolation of CPI and foreign 
exchange impacts  

Engr. Mallillin The Phil Peso has been consistently tied to the US$. Let us maintain 
such reference exchange rate based on the latest exchange rate at the 
last banking day of the previous month prior to filing or computing 
documents for submission to the ERC. 

  

 Consistent with the RDWR, we 
adopt the forecast exchange rate as 
published by the Economist 
Intelligence Unit. The Commission 
will consider other sources as 
proposed by DUs in their revenue 
application subject to approval.   

60 Article IV, Operating and 
Maintenance Expenditure 
 
Section 4.1.6 
Historical Expenditure Patterns 

CEPALCO Expenditures incurred to address Force Majeure, calamities, and new 
statutory requirements should not be included in determining the 
normal expenditure pattern of the regulated entity 

  

 These are treated as one-off 
expenditures.  

61 Article IV, 
Operating and Maintenance 
Expenditure 
 
Section 4.1.6 Historical 
expenditure patterns   
 

Engr. Mallillin Expenditure patterns should reflect latest good engineering practices 
accepted by international standards. Patterns on expenditure will 
definitely vary depending on capex programs. As experienced in the 
past regulatory periods, some substantial investments had to be made 
just to meet changes in supply and demand situations in order to 
maintain or improve levels of service.  In a lot of cases, schedules for 
new critical investments had to wait for the succeeding regulatory   

 This is being reviewed during the 
reset.  
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and; 
 
Section 4.2, Levies, duties and 
taxes other than corporate 
income tax 

period – this is not good service. 

62 Article IV, Operating and 
Maintenance Expenditure 
 
Section 4.2, 
 Levies, duties and taxes other 
than corporate income tax 

Atty. Teofilo C. 
Abejo (CITIZEN 
WATCH PHILS) 

We also observed that the Corporate Income Tax is still included in the 
rules. Evidently, this is saying that is now being allowed for rate setting. 
How does the ERC justify this given the MERALCO has already 
refunded incomes taxes based on a Supreme Court Decision? 

  

 Refund for income tax by 
MERALCO is under the RORB per 
SC decision. The corporate income 
tax may be set to zero for the 
Subsequent Regulatory Period.  

63 Article IV,  
Operating and Maintenance 
Expenditure 
 
Section 4.3 
 Evaluation of operating and 
maintenance expenditure 
forecasts 

TEI   Suggest to align with the documentary 
requirements of the BIR in writing-off bad 
debts. 

 Considered in the Final Position 
Paper.  
 
 

64 Article IV,  
Operating and Maintenance 
Expenditure 
Section 4.3 Evaluation of 
Operating and Maintenance 
Forecasts, 

SEZC 
VECO 
DLPC 
CLPC 

Clarification is sought on how recovery of bad debts will be allowed by 

the Honorable Commission, specifically, what does reimbursement of 

previous bad debts mean, and how do we proceed with its filing for the 

4-year regulatory period? 

In terms of sufficient documentary submissions 
and justifications, we propose that 
documentation submitted to the Bureau of 
Internal Revenue as compliance for writing off 
bad debts be accepted by the Honorable 
Commission as sufficient justification.  This 
includes documents like demand letter, 
certificate of non-collectability from a third 
party agent and board resolution. 

 It is up for the DUs to submit their 
proposals which will be reviewed by 
the Commission.  

65 Article IV, 
Operating and Maintenance 
Expenditure 
 
Section 4.3.1 Benchmarking and 
alternative methods to analyze 
efficiency 

Engr. Mallillin The ERC itself should spearhead research on this aspect. International 
benchmarking is a good approach but first, the ERC should do its own 
research as to what benchmarks can be possibly referred to and let’s 
evaluate if these are practically applicable to the local setting. 

  

The Commission will look into this 
and revisit its benchmarking 
parameters during the reset review.  

66 Article IV, 
Operating and Maintenance 
Expenditure 
 
Section 4.3.2 Trade –off 
between capital and operating 
expenditure 

Engr. Mallillin The Net Present Value analyses usually submitted by utilities base 
projections on energy costs and not demand or capacity-related costs. 
This needs some correction. 

  

The Commission will consider this 
during the reset review.  
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67 Article IV, 
Operating and Maintenance 
Expenditure 
 
Section 4.5 Data requirements 

Engr. Mallillin It appears that capex programs are presented by DUs just to earn more 
income. Justifications should be required on the possible impact on 
service improvement and not just rate impact. In developed countries, 
this is being questioned. In some instances, PBR becomes cumbersome 
if utilities tend to try to further improve service without assessing 
whether customers love to have such service improvement. Maybe, 
there is no need to improve service if customers are contented with the 
current service levels.   

 CAPEX is being reviewed and 
subject to optimization during the 
reset review.  

68 Article V, 
 Depreciation and Return on 
Capital 
 
Section 5.1 Regulatory Asset 
Base 

Former Comm. 
Alfredo Non 

In relation to 4.8; 4.9; and 4.10 of the 5th RP RDWR 
 
There is a need to clarify that the DU has the choice of what valuation to 
be used for the RAB after performing the test required under 4.8.1 of 
the proposed RDWR (revalued of historical cost). What is important is 
that the values can be verified or audited either via audited reports or 
the Reg. Asset Register if revalued. The choice of the RAB valuation will 
determine how depreciation and ROI will be calculated, 
 
There is a need to clarify the inter-relationships between the choice of 
RAB valuation the choice of applicable WACC. 

Please refer to the Summary of Comments and 
suggestions under Sections 4.8; 4.9; and 4.10 of 
the RDWR. 
 
In addition, the statement in the third 
paragraph of 5.1.1- Issues Paper should read as 
follows:- 
 
“The value of RAB rolled forward during the 5th 
RP will be the basis on which a Regulated 
Entity’s Depreciation and reasonable return on 
capital to be recovered as part of its annual 
revenue requirement will be determined. 
Therefore, it is important to apply the proper 
RAB-WACC relationships in the calculation of 
said annual revenue requirement as follows: 
 
If RAB value is at revalued basis or at ODRC-
WACC should be in Real Terms (excluding the 
effect of inflation). 
 
IF RAB value is at historical Cost- WACC should 
be in Nominal Terms (including the effect of 
inflation). 
 
While there is a need to ensure that the investor 
recover the loss in the value of its investments 
because of inflation, this can be done either 
through the revaluation of the RAB or include 
inflation in the WACC  (by using Nominal rate) 
– BUT NOT IN BOTH. 
 
This means if RAB is at revalued amount or 
ODRC, WACC should be at real interest 
(excluding inflation). 
If RAB is at Historical cost, then WACC should 
be at Nominal Interest (including inflation). 
 
To continue with the present practice by some 

 The details of the roll forward 
process are part of the Final RAB 
Handbook approved by the 
Commission under Resolution No. 
11, series of 2021.  
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DUs to value the RAB at ODRC and compute 
ROI based at Nominal WACC will OVERSTATE 
THE RETURN IN THE ANNUAL REVENUE 
REQUIREMENT. 
 
The above distinction is necessary because in 
calculation for Depreciation or Return of Capital 
basis for computing depreciation is always RAB 
at ODRC value to properly compensate the 
investor for the impact inflation; However, in 
calculating for the ROI, the type of WACC to be 
used would depend on the valuation of the RAB. 

69 Article V, 
 Depreciation and Return on 
Capital 
Section 5.1 Regulatory Asset 
Base 

Atty. Teofilo C. 
Abejo (CITIZEN 
WATCH PHILS) 

The determination of the asset base should be transparent to the public 
as it is a major basis of the rates. Since there will be a revisit of 
replacement costs, the ERC might consider benchmarking this with 
both local and international market data.  

A possible alternative is for the ERC to institute 
competitive bidding for capital expenditure to 
ascertain the best prices. This is supported by 
recent results of the competitive selection 
process for generation contracts which showed 
prices getter lower 

 The ERC is in the process of 
drafting a Procurement Guidelines 
where this concern can be 
addressed.  

70 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.1.1 Roll-Forward of 
the Regulatory Asset Base 

CEPALCO CEPALCO agrees on the Roll-forward approach as described in Figure 
5.1, Page 42 of the Issues Paper 
 
A mechanism may have to be developed to include in the beginning 
RAB the assets that were either previously de-optimized or not included 
in the previous RP. Section 5.1.10 (Page 50) refers only to those de-
optimized in the 2nd RP (i.e., revaluation prior to 3RP).   

This is considered in the RAB 
Handbook.  

71 Article V,  
Depreciation and Return on 
capital 
Section 5.1.1 Roll-Forward of 
the Regulatory Asset Base 

MERALCO   We suggest that the updated draft of the RAB 
Handbook be released first and undergo public 
consultation before finalizing the RDWR. The 
final mechanism for the Roll-Forward should be 
reflected back into the RDWR for the 5th RP. 

The RAB Handbook has been 
approved by the Commission under 
Resolution No. 11, series of 2021.  

72 5.1.1 Roll-forward of the 
Regulatory Asset Base (RAB), 
pp. 41-43 

SEZC 
VECO 
DLPC 
CLPC 

We seek clarification from the Honorable Commission how the roll-
forward process will actually be implemented compared to the previous 
reset process. 

  The details of the roll forward 
process are part of the Final RAB 
Handbook approved by the 
Commission under Resolution No. 
11, series of 2021. 

73 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.1.2 Preparation of the 
Roll-Forward RAB Register 

Former Comm. 
Alfredo Non 

N/A The details in the register will be used not only 
for taxation purposes but, will also provide the 
information needed depending on the choice of 
the RAB valuation- revalued or historical. 

 Same as above.  

74 Article V,  
Depreciation and Return on 
Capital 
Section 5.1.3 Assets to be rolled 
forward  

Engr. Mallillin Separate regulatory rates should apply to off-grid areas. Otherwise, it 
will result in subsidies which the EPIRA discourages. Rates should 
reflect true costs in any case. 
 
Since so far, wheeling charges have been designed to equate normal 
distribution charges, the provision of such service practically forms part   

 To date, there is already a current 
policy to separate the rates for the 
off-grid areas of the DUs.  
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of the RAB. 

75 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.1.3 Assets to be rolled-
forward 

CEPALCO We support this proposal, because this will help accelerate the 
electrification of off-grid and/or unviable areas by allowing DUs to 
recover these types of distributed energy sources (e.g., micro-grid or 
hybrid systems) in their Regulatory Asset Base 
 
Include the capital costs of distributed energy sources (e.g., micro-grid 
or hybrid systems) in their Regulatory Asset Base and the operation and 
maintenance costs in the recoverable OPEX of the Regulated Entity.   

 The Commission will review the 
DUs suggestion.  

76 Article V,   
Depreciation and Return on 
Capital 
 
Section 5.1.3 Assets to be rolled-
forward 

CEPALCO Considering that RCOA has not yet been implemented in the Mindanao 
Grid and not yet applicable to CEPALCO, Metering Service to 
contestable customers will still be included in the 5RP OPEX forecast. 
However, these costs will be separately identified in case RCOA is 
implemented in Mindanao within the 5RP and in the event the ERC 
decides to implement necessary adjustment (e.g., re-open the X-factor) 
as a result of RCOA implementation   

 Considered under Section 4.1.3 of 
the Position Paper.  

77 Article V, 
 Depreciation and Return on 
capital 
Section 5.1.3 Assets to be rolled 
forward 

MERALCO We recommend that the distribution assets related to the provision of 
service to contestable and SoLR customers should appropriately be 
included as part of Regulatory Asset Base in the RDWR for the 5RP, 
until such time that MSP has been declared competitive and ERC has 
issued appropriate MSP transitory rules, guidelines and procedures to 
allow recovery of cost/expenses. Accordingly, an approved template on 
Metering Services Agreement should become available to cover 
recovery of metering related expenses. 
 
Unlike Distribution Connection Assets/Services and Metering Services, 
Distribution Assets cannot readily be linked to the contestable/SoLR 
customers.  Distribution Assets are very broad in scope as they may 
include numerous assets from Sub-transmission line to the actual 
distribution transformer supplying a single or a group of customers.  In 
this case, they will always be catering to either captive or contestable 
customers.  It should also be noted that based on DSOAR Article 1.6.3, 
only the SoLR related costs of DU shall be borne by the contestable 
SoLR customer while the whole regulated distribution system shall be 
included in the DWS 
  
Due to these circumstances, we suggest distribution assets be 
appropriately included in the regulated distribution service DWS. 

We recommend that the distribution assets 
related to the provision of service to contestable 
and SoLR customers should appropriately be 
included as part of Regulatory Asset Base in the 
RDWR for the 5RP. 
 
We propose the inclusion of generation assets 
for the purposes of electrification of off-grid and 
unviable areas in the Regulatory Asset Base. A 
separate asset category shall be clearly defined 
for this purpose (e.g. electrification of off-grid 
areas such as in Cagbalete and Isla Verde) 
 
We suggest distribution assets be appropriately 
included in the regulated distribution service 
DWS. 

The Commission will consider this 
during the reset review subject to 
DUs submission.  
 
 
 
 
 
 
 

78 Article V,  
Depreciation and Return on 
Capital 
Section 5.1.4 Asset Categories  

Engr. Mallillin Non-network Assets shall include any or all assets which cannot be 
directly related or associated to any voltage level serviced in the 
distribution system. Again, A connection asset is that which is owned by 
the regulated utility to serve ONLY ONE customer and is for THE 
CUSTOMER’S own EXCLUSIVE USE.  
 
Such assets and corresponding expenses related thereto shall not form 
part of the Regulated Asset Base and other building blocks to determine 
rates. As previously suggested for Regulatory Reset, Distribution   

 Per the DSOAR and the RDWR, 
connection assets are required to be 
segregated but still form part of the 
RAB of the DUs. This is subject to 
Commission approval  during the 
reset.  
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Connection Assets can be categorized on a PER VOLTAGE basis or if 
not, should be the basis for determining CONNECTION CHARGES. All 
such charges should be subject to review by ERC or may not be 
regulated but the same formula for determining Connection Charges 
shall have prior approval be the ERC. 

79 Article V, 
 Depreciation and Return on 
capital 
Section 5.1.4 Asset Categories 

MERALCO   We propose that all line items in these cost 
items referring to “Information technology 
equipment” shall be modified to “Information 
technology equipment including cybersecurity” 
 
And  
 
We propose the inclusion of a separate asset 
category for “Generation assets used for 
electrifying off-grid and/or unviable areas”. 

 Considered in the Position Paper 
and RDWR.  
 
 
 
 
 
 

This will fall under the other 
asset categories specified by the 
ERC.  
 
Section 5.2.4 of the Position 
Paper considers projects 
undertaken to comply with 
regulatory and government 
requirements such as used for 
electrifying off-grid and/or 
unviable areas. 

80 Article V,  
Depreciation and Return on 
Capital 
Section 5.1.4 Asset categories 

TEI To confirm the definition Assets for Regulatory and Governmental 
Requirements Compliance and how this will be translated into rates 
such as Distribution Rates, Metering and Supply? 

Article V, Depreciation and Return on Capital 
Section 5.1.4 Asset categories 

 This is better addressed during the 
Annual Rate Verification and 
Translation subject to Commission 
approval.  

81 Article V, 
 Depreciation and Return on 
Income  
Section 5.1.4 Asset Categories 

SEZC 
VECO 
DLPC 
CLPC 

A new asset account, and set apart from the three major categories of 
assets, has been added, i.e., "Assets for Regulatory and Governmental 
Requirements Compliance". 

We seek clarification on the definition and 
inclusions of this asset category/account. 
Further, how do we allocate this for the purpose 
of rate translation? 

 The Commission is of the position 
the DU  is in a better position to 
provide the proper allocation of 
these costs  

82 Article V,  
Depreciation and Return on 
capital 
Section 5.1.5 Distribution 
Connection Assets 

MERALCO We propose that DCAS (Distribution Connection Assets and Services) 
be still included in the Regulated Distribution Service DWS. RCOA is 
currently being implemented on a limited number of customers, and 
the absence of a “Standard Connection Charges” as indicated in DSOAR 
Article 2.4. The introduction of the connection charge is also 
unnecessary since this is a considered a very small portion of the 
distribution charges and will be unpractical to unbundle. Segregating it 
would only add to more difficulty for customers in understanding the 
bill and may lead to more complaints to the DUs and ERC. 
 
While the DUs are in transition from captive to competitive metering 
services, discussion on DSOAR metering policies should still be re-
opened especially on the issue of system loss penalties lodged under the 

We propose that DCAS (Distribution 
Connection Assets and Services) be still 
included in the Regulated Distribution Service 
DWS. 

 Similar with  previous comment  
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DUs. Given that MSP would eventually be a separate entity from the 
DU, it may hamper the latter’s system loss management programs 
especially on deterring electricity pilferage. 

83 Article V,  
Depreciation and Return on 
capital 
Section 5.1.6 Asset database 

MERALCO We suggest including group of databases as long as the minimum 
information requirements can be met.  
 
To align with the comments to Section 5.2.1 and 5.1.3, a separate asset 
category shall be added for Microgrid assets or assets used for 
electrifying off-grid and/or unviable areas 

We suggest inserting group of databases into 
the format as follows: Without being 
prescriptive about the format that this database 
should take, which could be GIS (Geographical 
Information System) records or a dedicated 
database application or a group of database 
applications, the information below must be 
included for all assets: 
 
We propose the inclusion of a separate asset 
category for “Generation assets used for 
electrifying off-grid and/or unviable areas” 

 Proposal for the inclusion of a 
separate asset category for 
“Generation assets used for 
electrifying and/or unviable areas” 
were not considered in the 
RDWR/Position Paper.  

84 Article V,  
Depreciation and Return on 
Capital 
Section 5.1.6 Asset database  
and; 
Section 5.1.8 Determining the 
replacement costs 

Engr. Mallillin Asset Categories for the Roll Forward RAB Report should likewise be 
classified on a PER VOLTAGE basis. The DU has enough information to 
facilitate classification. The RAB handbook ought to be reviewed at least 
once every three years in the same way that investment costs are 
expected to change substantially over three years. 

  

 This is subject to the Commission 
approval during the annual rate 
verification.  

85 Article V,   
Depreciation and Return on 
Capital 
Section 5.1.8 Comment 26 
and; 
Section 5.1.12 Comment nos. 27 
to 29.  
and; 
Section 5.1.13 Comment 30  
and; 
Section 5.1.14 Comment 31  
and; 
Section 5.1.19 Comment 34-35  
and; 
Article 5.2.1 Definition of capital 
expenditure Comment no.36 

Engr. Mallillin The inclusion of capital expenditure for the period as defined should be 
subject to optimization review prior to being included in the Rolled 
Forward RAB. Some design standards of utilities may not be reflective 
of actual field requirements. Customer surveys ought to be conducted to 
seek areas of concern which need capital expenditure. If customers are 
contented with the level of performance, why invest in assets which will 
not result in increased customer satisfaction? 
 
Construction Work In Progress should not be entitled to return since 
they are NOT YET IN SERVICE. Entitling such assets to returns is in 
violation of our basic public service law. 

  

The optimization process is part of 
the Final RAB Handbook.  
 
 
 
 
 
 
This is subject to review during the 
reset.  

86 Article V,  
Depreciation and Return on 
Capital  
 
 Section 5.1.9 Treatment of 
works under construction at the 
closing date of the Roo-Forward 
RAB 

CEDC Pending the regulatory reset process, DUs have applied for CAPEX for 
the 3rd and 4th RP which are currently pending approval with the ERC. 
Some of these projects have been implemented due to its emergency 
nature. 
Accumulated CAPEX implemented in the 3rd and 4th RP should form 
part of the RAB addition in the next regulatory reset. 

CEDC proposes that the 3rd and 4th RP 
carry-over CAPEX be recognized as part of 
the RAB in addition to the new CAPEX 
proposals of the next regulatory reset. 

Yes. Definitely undertaken under the 
roll forward process.                                                                                                                                                                               

87 Article V,  CEPALCO Projects belonging to those for network and non-network asset   Noted. CEPALCO may submit data 
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Depreciation and Return on 
Capital 
 
Section 5.1.12 Allowance for 
capital tied up during 
construction work 

categories should be considered representative projects as basis for the 
calculation of the value of capital tied up during construction and, 
consequently, as basis for calculating the CWIP factor. The information 
on the latest completed similar projects will be used in estimating the 
representative project cost 

subject to consideration of the 
Commission.                                                                                                                                                                                

88 Article V, 
 Depreciation and Return on 
Capital 
 
 
Section 5.1.14 Rolled forward 
asset base 

TEI There is no Clause 4.8.13 in the draft RDWR.   Corrected  

89 Article V, 
 Depreciation and Return on 
Capital 
Section, 5.1.16 
Working 
Capital 

PEPOA During the lockdown period mandated in 2020 because of the 
pandemic, the Commission issued various Advisories to DUs granting 
consumers the option to pay on installments. For lifeline consumers, 
they were given 6 months reprieve to pay on installments without 
giving the DUs any recourse. Disconnection of electric service for non-
payment of bills were also ordered suspended during the quarantine 
period. 
 
The foregoing directives forced DUs to put in additional capital so they 
could pay their suppliers on time. This despite their collection efficiency 
having gone down due to the adverse effects of the pandemic. The cost 
of money to defray these additional working capitals are not 
recoverable as they were not included in the DUs’ Working Capital.  
 
DUs should be allowed to earn a reasonable return on the additional 
Working Capital they were constrained to invest to finance their 
purchased power, such as generation and transmission costs. 
  

Include purchased power (such as generation 
and transmission costs) as part of DUs’ working 
capital 

It is not likely to be considered. 
However, the ERC may allow the 
regulated entities to recover its latest 
actual working capital requirement 
of its regulated distribution business 
based on its Audited Financial 
Statements such that it should 
reflect its lead/lag analysis for the 
past four (4) years and pro-forma 
cash flow calculations, to be 
submitted together with the 
regulated entity’s revenue 
application, subject to the review of 
the ERC.  
 
 
 
The pandemic is an exemption and 
should not treated to be regular 
operations of the DUs.  

90 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.1.16 Asset Database 

CEPALCO CEPALCO seeks clarification whether the actual working capital for the 
past 3 years be fixed or will be used as basis in setting the allowed 
working capital as a proportion to OPEX 

Also, we suggest to include Working Capital 
allowance for cost of purchased power. Cost of 
purchased power is a very substantial 
component of DU’s expenses. 

Same as above.  

91 Article V, 
 Depreciation and Return on 
Capital 
Section 5.1.16 Working Capital 

Engr. Mallillin Pro-forma cash flow calculations shall be required for submission to 
support working capital requirements. 

  

Considered in the Position Paper 

92 Article V, 
 Depreciation and Return on 
capital 
Section 5.1.18 Use of assets not 

MERALCO   We suggest that this Section include a 
discussion on the cost of Cloud-based solutions 
for information technology to recognize them as 
part of the RAB or OPEX for upon ERC’s 

The Commission considered a new 
asset category “Innovations” 
including advance technology 
subject to its approval.  
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owned by a Regulated Entity consideration on a case to case basis. 

93 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.1.18 Use of Assets Not 
Owned by a Regulatory Entity 

Former Comm. 
Alfredo Non 

There is a very little discussion in this area. The discussions in this section should be 
expanded to clearly indicate the intentions or 
policies of ERC with regard to specific items 
like: 
 
a. Customer-owned assets 
b. Assets under lease 
c. Donated assets- whether included in rate or 
not; or depending on terms of donation. 
d. Donated capital 
e. Assets under construction 
f. Obligations not entitled to receive income or 
interest. 
Impact of CA-146 re-depreciation fund 

 Considered under Section 5.1.18 of 
the Position Paper  

94 Article V, 
 Depreciation and Return on 
capital 
Section 5.1.19 Data 
requirements (Box 35) 

MERALCO Meralco filed annual capex in compliance to CA 146. However not all 
have been given approval or provisional authority  

We propose that Capex projects filed and 
completed in the period from 1 July 2015 to 30 
June 2022 should be included in the Rolled-
Forward Regulatory Asset Base for the 5th 
Regulatory Period, based on the timelines 
prescribed under these draft RDWR and Issues 
Paper. 

 This is covered under the Final RAB 
Handbook.  

95 General Comment  
 
Section 5.1.20 Proposed new 
section 

Former Comm. 
Alfredo Non 

No provision in RDWR to check, verify or audit the RAB base where the 
ROI or WACC is applied. 

This provision is necessary in order to ascertain 
the reasonableness of the base where the WACC 
or return will be applied. 
 
The ROI is just that- a compensation for 
investors for the use of their capital- interest on 
debt and return on equity. ROI cannot be 
computed on any capital invested which is not 
intended to earn any interest or on asset where 
no ownership can be claimed. 
 
Refer to separate Memo explaining this 
proposal. 
 
DETAILS ARE CONTAINED IN SEPARATE 
ANNEX “A” 

This is considered under the Final 
RAB Handbook.  

96 Article V, 
 Depreciation and Return on 
Capital 
 
Section 5.2.1 Definition of 
capital expenditure 

CEPALCO 

  

CEPALCO suggests to include the following in 
the definition of Capital Expenditure: 
 
(i) Replaced assets affected or damaged by 
extreme weather events and sabotage 
(ii) Information and Communications 
Technologies under Non-network Assets that 
are required for the normal efficient operation 

Suggestion no. (ii) considered in the 
Position Paper.  
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of the Regulated Distribution System. 
 
 
CEPALCO also suggest a recovery scheme for 
replaced/retired assets that were damaged by 
typhoon and other Force Majeure event through 
accelerated depreciation. Also, provide 
allowance for replacement of these assets under 
the CAPEX forecast. 

97 Article V,  
Depreciation and Return on 
capital 
Section 5.2.1 Definition of 
capital expenditure 

MERALCO 

  

MERALCO proposes the inclusion the following 
items as  part of the definition of Capex:   
1. Projects for the extension of facilities in 
compliance to DSOAR Amendments for 
NHA/HLURB-certified housing projects and 
Socialized Housing projects   
2. Various Electrification projects for unserved 
households that are beyond the serving distance 
of MERALCO’s existing facilities which enables 
the DU in fulfilling its mandate under R.A. 9136 
(EPIRA) to provide universal service within the 
franchise area, including innovative solutions 
such as Microgrid and Solar Home Systems( 
SHS).   
3. Relocation of facilities in support for national 
government’s BBB and PPP infrastructure 
projects, wherein the cost is for the account of 
the project proponents. However, since these are 
big-ticket relocation projects, they involve 
provisioning for future load growth and 
maintaining network reliability performance in 
which the project costs shall be shouldered by 
the DU. Hence, the Capex shall be considered in 
the DU’s Regulatory Asset Base; (Note: the 
accelerated depreciation of MERALCO’s assets 
retired due to relocation shall be considered in 
the RAB valuation.)   
4. Relocation of existing meters to Elevated 
Metering Centers in compliance with the ERC 
rules on elevated metering centers,   
5. Automation and technology projects for 
consumer empowerment and choice and for the 
provision of improved service like AMI-related 
projects/services;   
6. Projects to harden the network infrastructure 
for storm and disaster resiliency because of the 
worsening weather disturbances;    
7. Green Energy Initiatives to pave the way for a 

 Considered in the Position Paper  
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more environmentally-friendly future. 
MERALCO supports the Renewable Energy Law 
and its laudable objectives such as projects 
related to the connection of Renewable Energy 
embedded generators 

98 Article V, 
 Depreciation and Return on 
Capital 
 
 
Section 5.2.2 Cost estimates for 
capital expenditure 

TEI Clarification on the RAB process. Also, when will the RAB Handbook be 
released for comments? 

   The Commission approved the Final 
RAB Handbook under Resolution 
No, 11, series of 2021.  

99 Article V, 
 Depreciation and Return on 
Capital 
 
 
5.2.4 Categorization of capital 
expenditure forecasts 

TEI These were no longer part of the subcategories in Section 4.12.2 of 
Annex B Draft RDWR. 

  Added “Projects undertaken to 
comply with regulatory and 
governmental requirements” in the 
Position Paper 

100 Article 5.2.9 
Evaluation of capital 
expenditure forecasts 

Engr. Mallillin The efficiency of capex can best be gauged if they are consistent with 

planning procedures which can only be made if master planning of 

major investments is conducted. Utilities should be required to submit 

master plans especially for high-voltage sub-transmission systems 

which form the backbone of distribution systems. Such information 

should not be regarded as strictly confidential in nature. 
    

We shall consider this during the 
reset review.  

101 Article V, 
 Depreciation and Return on 
Capital 
Section 5.2.4 Categorization of 
Capital expenditure forecasts 

Engr. Mallillin Current Categories are sufficient 

  

  

102 Article V,  
Depreciation and Return on 
Capital 
Section 5.2.4 Categorization of 
Capital expenditure forecasts 

Engr. Mallillin Innovations are welcome if they reduce the cost of service. 
Electrification should not in any manner result in cross subsidies by 

area. 

  

 Any innovations will be subject to 
review and passed the benefit cost 
analysis to be undertaken by the 
ERC.  

103 Article V, 
 Depreciation and Return on 
Capital 
 
Section 5.2.4 Categorization of 
capital expenditure forecasts 

CEPALCO 

  

On bullet #6, there is a need to create a 
new category under the heading of 
“Innovation” to cater to “projects 
undertaken to deploy or upgrade existing 
asset to adapt to new and emerging 
technologies.” 

 Considered in the Position Paper  

104 Article V,  
Depreciation and Return on 
capital 

MERALCO Innovation projects related to ICT are currently classified under Load 
Growth but it would be best if ERC can define what are included in 
innovation 

We suggest to include innovation as a form of 
projects undertaken to deploy or upgrade 
existing asset to adapt new and emerging 

Considered in the Position Paper 
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Section 5.2.4 Categorization of 
capital expenditure forecasts  

 
Meralco has piloted several automation/technology programs such as 
Enterprise Geographic Information System (E-GIS), installation of 
remote-controlled line reclosers, line capacitor and voltage regulator 
and electrification initiatives such as Meralco Electrification Program, 
and Cagbalete micro grid 

technologies that are anticipated to further 
improve the overall performance of supply and 
delivery of electric service.  
 
We also suggest to include electrification as part 
of projects undertaken to comply with 
regulatory and government requirements, 
particularly the DoE’s mandate towards 100% 
electrification. 

105 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.2.5 Major Capital 
Projects 

CEPALCO 

 

CEPALCO suggests to review the threshold level 
of 20% or P30M, whichever is lower. 

 Similar with  previous comment  

106 Article V, 
 Depreciation and Return on 
Income  
Section 5.2.5 Major Capital 
Expenditure Projects 
 
(same comment for Annex A, 
Section 4.12.1 under Capital 
Expenditure Forecast) 

SEZC 
VECO 
DLPC 
CLPC 

The threshold for major projects at the lesser of 20% of the total capital 
expenditure forecast for a Regulatory Year or PhP30 million has been 
set more than 10 years ago during the previous resets. 

We propose that the Honorable Commission 
revisit and study the possible adjustment in the 
threshold level.  One way is to effect cumulative 
inflationary increase on the numbers in subject. 

 Similar with  previous comment  

107 Article V,  
Depreciation and Return on 
Capital 
Section 5.2.5 Major capital 
expenditure projects 

Engr. Mallillin Threshold levels should be subject to review in regard to the DU’s 
liquidity or solvency. Some projects may not be well supported by 
liquidity thereby requiring instant increases in rates which consumers 
may not be able to absorb abruptly. 

  

 Noted. We will consider this during 
the reset review.  

108 Article V,  
Depreciation and Return on 
capital 
Section 5.2.5 Major capital 
expenditure projects 

MERALCO We propose an increase the Major CAPEX threshold considering the 
impact of inflation. Using 5% annual inflation from 2010 to 2020, the 
threshold should now be set at least more than 50M. 

We propose an increase the Major CAPEX 
threshold to 50M. 

 Similar with  previous comment  

109 Article V,  
Depreciation and Return on 
Capital 
Section 5.2.7 Historical 
evidence of capital expenditure 

Engr. Mallillin All such capex should be subject to optimization review prior to 
inclusion in the new RAB. 

  

 The optimization process is 
undertaken in the RAB Handbook.  

110 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.2.9 Evaluation of 
capital expenditure forecasts 

CEPALCO To be consistent with the proposed new asset category under the 
heading of “Innovation”, create an evaluation criterion which will state 
“are reasonably sufficient to allow the Regulated Entity to deploy or 
upgrade existing asset to adapt to new and emerging technologies that 
are anticipated to further improve the overall performance of service 

Include international benchmarks, if these are 
readily available to a Regulated Entity, to be 
part of the evaluation criteria of capital 
expenditure forecasts particularly for capital 
projects under the proposed category of 
“Innovation”, where local benchmarks is 
virtually non-existent 

 Similar with  previous comment  
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111 Article V, 
 Depreciation and Return on 
Capital 
 
Section 5.2.9 Evaluation of 
capital expenditure forecasts 

TEI Item c, g, and h in Section 5.2.9 of the Annex B Issues Paper were not 
found in Section 4.12.4 of the Annex A Draft RDWR 

Suggest to include these statements in Section 
4.12.2 of Annex A Draft RDWR. 

  Considered in the Position Paper 

112 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.3 Weighted Average 
Cost  

Former Comm. 
Alfredo Non 

There is no clear distinction between a Nominal Interest and a Real 
Interest 

Considering that the DU will have a choice as to 
which RAB valuation to be used and, 
Depreciation is computed based only on ODRC. 
A distinction should be made of WACC in 
Nominal terms and WACC in real terms as 
discussed above under 5.1 
 
Also insert another paragraph after the last 
paragraph of 5.3 as follows: 
 
“The product of this exercise will be a 
recommendation of the WACC to be used- 
Nominal or Real terms as follows: 
 
IF RAB VALUATION IS ODRC use a WACC that 
is real Interest based. 
If RAB valuation is at cost, use a WACC that is 
Nominal Based.  

 Considered under the RAB 
Handbook. The Commission shall 
consider the application of any 
inflation factor only once, either 
thru the WACC or RAB.  

113 Article V,  
Depreciation and Return on 
Income  
Figure 5.3 Breakdown of the 
Regulated Entity Asset Base, 

SEZC 
VECO 
DLPC 
CLPC 

Consistent with our comment in the OPEX section, until full 
implementation of the Retail Competition and Open Access, and where 
provision of metering services is competitive as envisioned in the 
DSOAR, meter service shall be under the DUs. 

We suggest that this remains status quo, i.e., 
distribution assets pertaining to all metering 
equipment should be part of the DUs' RAB. 

 Considered in the Position Paper.  

114 Article V 
5.3 Weighted Average Cost of 
Capital (WACC), pp. 65-72; 
 
4.11 WACC, pp. 43-47 

SEZC 
VECO 
DLPC 
CLPC 

1. Cost of Equity 
a. Risk Adjustment Factor (RAF) 
 
On the replacement of the traditional equity beta with an RAF, the 
actual application will most likely be difficult because there is no 
objective data or metric on which the RAF can be mathematically or 
financially based.  Additionally, the RAF is potentially more biased if 
estimated incorrectly. 
 
All things considered, unless there is some quantitative basis on which 
each of the RAF’s risk categories can be measured, it will be difficult to 
accurately weight the risks of one entity vis-à-vis another.  At the very 
least, it will be difficult to arrive at an RAF per entity that all parties can 
agree upon as fair and accurate. 
 
In lieu of an RAF, it would be more practical to use the traditional 
equity beta.  It provides a measurable baseline for the risk level of each 
entity.  Following the use of beta, the calculated cost of equity can then 

 
 
To minimize the uncertainty and the risks that 
the tedious procedure of determining Regulatory 
WACC entails, the ERC at this time may instead 
adopt a straightforward 12%regulated rate of 
return. 
 
DETAILS ARE CONTAINED IN SEPARATE 
ANNEX “B” 

The ERC may therefore adopt an 
industry WACC or a varying rate of 
WACC for each of the regulated 
entities based on a range of possible 
risks the regulated entity will be 
exposed to for every project.   
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be adjusted to capture the additional risks not inherent in the beta used 
(Refer to Cost of Equity Premiums below).  The timeframe of the beta 
calculation (i.e., the covered historical period and frequency) should be 
one that appropriately represents the cycle of rate setting. 
b. Cost of Equity Premiums 
 
Financial theory supports adding premiums to the cost of equity of 
specific entities, to capture risks that are not fully accounted for in the 
CAPM.  This is especially useful when the entities are unlisted or small, 
or generally different from the entities used to derive the equity beta in 
the CAPM.  A commonly used premium captures the risk of a small and 
illiquid company, which is relevant for this calculation. 
 
c. Market Risk Premium  
 
Footnote 36 of the Group A Issues Paper states that the ERC’s 6% MRP 
estimate is based on developed markets, because country risk is already 
captured in the risk-free rate.  We agree that general country risk 
(inflation, foreign exchange) is captured in the risk-free rate (assuming 
that the rate used is based on Philippine PHP-denominated treasury 
bills or bonds).  However, risks specifically associated with the 
Philippine equity market are not captured by the risks of PHP-
denominated Philippine treasury bills or bonds.  We recommend that 
the MRP be based on the Philippine equity market.  
2. Cost of Debt 
a. Risk-free Rate 
The RDWR states that the Philippine 10-year PDST-R2 rate will be used 
as the risk-free rate. However, given that the PDST rate benchmarks 
have been discontinued, we recommend using the BVAL benchmarks 
instead.  We would recommend using the 10-year BVAL of the closest 
possible date to the implementation of the new distribution rate. 
b. Debt Margin 
The RDWR states that the cost of debt is equal to the Philippine risk-
free rate, plus a premium known as the debt margin (DM), which 
represents the arms-length margin required by debt lenders from 
distribution utilities.  We agree with the ERC’s methodology of using an 
industry-wide DM, taking into account the challenges of raising debt for 
the distribution industry as a whole as well as potential alternatives to 
debt.  The ERC could probably source the necessary data from the 
individual DUs. 
 
3. WACC Timing 
 
For practical reasons, it would be better to have a single WACC for the 
entire regulatory period.  Changing the WACC more frequently would 
require more frequent rate resetting, more frequent estimation of the 
Regulatory Asset Base and Working Capital Allowance, more frequent 
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regulatory approvals, etc.  Given that the rate setting process only 
occurs every four (4) years, and we only make forecasts of risks and 
expenditures once for that period (at a single point in time), we 
recommend that the corresponding WACC should also be fixed for that 
period. 
 
With regard to timing, the underlying parameters (risk-free rate, beta, 
etc.) would also be estimated and fixed at a single point in time – 
ideally as close to the implementation of the new distribution rate as 
possible. 

115 Article V 
5.3 Weighted Average Cost of 
Capital (WACC), 

Sharon S. Garin 
Party-list, AAMBIS-

OWA 

Use of Weighted Average Cost of Capital (WACC) as regulated rate of 
return  
 
During various House deliberations, it was extensively discussed that 
utilities like National Grid Corporation of the Philippines (NGCP) and 
Manila Electric Company (MERALCO) were accorded a WACC of 15% 
which is above the 12% rate of return consistently adopted for public 
utilities under administrative and judicial pronouncements. 
 
Your ongoing revision of the rules is an opportune time to reconsider 
the WACC as the determinant of the rate of return for utilities. As a 
major element of utility rates, the manner by which WACC is computed 
is highly contested and the computation of the proper parameters is 
likewise complicated.  As the determination of the WACC is very 
subjective, unpredictable and dependent on timing, it is unlikely that 
any WACC that will be ultimately determined by the ERC will be 
acceptable to all stakeholders. Rather, conflicts on WACC may actually 
create further bottlenecks or delays to the proceedings during the rate-
setting process. 

Fixing a reasonable rate of return will help 
temper any dramatic price changes in electricity 
rates, thereby, assuring a level of predictability 
in costs and assisting end users to be able to 
work within their own pre-set utility budgets. It 
will ensure a simple and sustained delicate 
balance between the utility’s viability and 
consumer interest, absent long and arduous 
arguments on the pros and cons of frequently 
changing rates of return. 
 
Thus, instead of having that tedious debate on 
the calculation of the WACC, may I propose that 
the rate of return be set at 12% which has been 
previously determined to be fair and reasonable 
for public utilities under administrative and 
judicial pronouncements and accepted even in 
international jurisdiction? 
 
This is the same rate of return followed even by 
other utilities including the recently concluded 
amended Concession Agreement between 
MWSS and Manila Water. More importantly, it 
encourages operational efficiency of the utilities 
while at the same time ensuring a fair and 
reasonable cost of electricity to the consumers. 

The applicability of the 12% rate of 
return would have to be further 
substantiated on whether such 
would account for the prevailing 
economic/market conditions.  
 
 
 
                                                                                                                                                                                           
During the Regulatory Reset Process 
for the Subsequent Regulatory 
Period, the ERC will give each 
Regulated Entity and other 
interested parties the opportunity to 
make written 
submissions/proposals, which may 
include, but not limited to, the 
methods and data sources which the 
ERC should rely upon in its 
determination of the appropriate 
WACC. 

116 Article V 
5.3 Weighted Average Cost of 
Capital (WACC), 

Alyansa ng mga 
Grupong Haligi ng 

Agham at 
Teknolohiya para 
sa Mamamayan 

(AGHAM) 
MANUEL LAW 

OFFICE 

The Issues Paper specifically qualified that the ERC “recognizes that a 
substantial degree of uncertainty exist on what constitutes the correct 
point estimate of the WACC”. 
 
From the foregoing, the additional admitted uncertainty brought about 
by the “developing nature of the regulatory environment, especially 
performance based regulation, in the Philippines and the fact that many 
of the regulatory decisions may still be subject to challenges and 
delays.” In this regard, any determination of the WACC will inevitably 
be affected by the “environmental, climate, geographical and other 
physical risks the regulated entities’ investments are faced with while 

AGHAM respectfully proposes that for the 5RP, 
the ERC should adopt a 12% rate of return 
following the Supreme Court in the case of 
Republic v. MERALCO (G.R. No. 141314, April 
9, 2003).  
 
This will result in a reduction in the rates if the 
DUs which are calculated based on a higher 
WACC of more than 12%. This formula is simple 
and will address the “uncertainties” which the 
ERC admitted and will be favorable to 

Same as above.  
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other investments would be shielded against or has limited exposure, 
affects the risk profile of these regulated entities and the commensurate 
rate of return to investors in electricity distribution infrastructure”. 
 
Given these considerations, electricity consumers are not ensured of a 
rate that will be beneficial to them. Thus, any methodology of 
computation will at best be proacted exercise of assumptions which 
may or may not occur in the future. 

consumers. In this formula, only the rate of 
return will need to be changed so it will be easy 
to implement and will very clearly result in 
refund across all utilities. 
 
Please note that the 12% rate of return will be 
more speedy and beneficial to customers as it 
would be straightforward and would strike the 
balance between the interest of the customers 
and utilities. 

117 Article V, 
 Depreciation and Return on 
capital 
Section 5.3 Weighted Average 
Cost of Capital 

MERALCO   Setting an allowed rate of return to encourage 
investment in electricity distribution assets, 
providing reasonable, but not excessive returns 
to investors poses a significant challenge to the 
ERC and the DUs. Delays, operating 
assumptions, individual DU risks, timing, and 
wide range of estimates will only add to the 
DU’s regulatory uncertainties. 
  
We are glad to see ERC’s openness in 
addressing these uncertainties such as its 
recognition that there are short-lived and long-
lived assets, and that most of the DU’s 
investments are long-term have long-term 
investments and that DU’s need some assurance 
that it be allowed to lock-in the returns. We also 
argue that even short-lived assets similarly 
require lock-in assurances since they will be 
replaced with high level of regularity. 
DU’s indeed have long-term investments which 
were decided at different points in time based 
on the prevailing rate of return. As such, DUS 
will prefer to mitigate or eliminate regulatory 
uncertainties by locking in return on its assets. 
This will align to ERC decisions on PSA cases 
where prices of generators are based on a single 
rate of return. 
  
To do a locking-in process would require the 
tracking of assets and going back to respective 
acquisition dates. However, this is very 
complicated considering the different timing of 
DU resets and thus will surely take some time to 
be validated by the ERC. Such new mechanisms 
should also not create instability and result to 
derailment of the reset process. We are thus 
proposing that a simple reasonable rate of 12% 

 Similar with previous position.  



Page 36 of 73 

No. Article/Section Stakeholder Discussion of Comment(s) and/ or Question for 
Clarification 

Comments, Suggestion/s and 
Proposed Change/s 

Commission’s Position 

be used irrespective of the rate of returns during 
the time the assets were acquired. This is the 
same reasonable return affirmed by the 
Supreme Court and was used in rate settings for 
decades. Just last week, news outfits reported 
that the revised concession of Manila Water 
with the government used a fixed 12% return.  
  
WACC may be more appropriate for countries 
with more stable markets than countries, like 
the Philippines, whose WACC values will be 
more vulnerable to swings in the economy. A 
simpler and more stable determination of a fair 
return would avoid any further complications in 
implementing PBR going forward. 
  
We understand that the ERC is planning to 
engage a consultant on the WACC. The DUs are 
also planning to submit a study of its own 
independent consultants in determining the 
most appropriate fair rate of return. 

118 5.3  
Weighted Average Cost of 
Capital 
(WACC) 

PEPOA The business and operations of public utilities, including Private 
Distribution Utilities (PDU), is imbued with public interest. They 
provide basic commodities and services indispensable to the interest of 
the general public.  In return for these services, public utilities are 
entitled to a reasonable compensation that may be exacted in 
accordance with established rates.   
 
The Energy Regulatory Commission (ERC) has adopted a Performance 
Based Regulation (PBR) in determining distribution wheeling rates of 
PDUs. One of the building blocks for calculating its revenue 
requirements is the return on capital, which allows “investors in 
Regulated Distribution Systems a reasonable return on their 
investments, commensurate with the riskiness of the investment. The 
return on capital is calculated as the product of the value of the 
regulatory asset base and the regulatory weighted average cost of 
capital (Regulatory WACC).”   
 
While the Regulatory WACC is determined by using a straightforward 
formula, the ERC also admits that a significant degree of attention is 
required to determine the appropriate values to be inputted for the 
underlying parameters. Section 5.3 of the Issues Paper elaborates the 
risks of using Regulatory WACC as basis in determining the rate of 
return for PDUs, thus: 
 
“The ERC recognizes that determining these parameters is subject to 
observation of results that can vary considerably over time, as well as to 

Consider a uniform 12% rate of return as the 
return of capital for all entry groups in their 
next reset. 

 Same as above.  
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interpretations and assumptions that often differ markedly between 
various informed parties. As such it recognizes that a substantial degree 
of uncertainty exists on what constitutes the correct point estimate of 
the WACC. The ERC may therefore adopt a varying rate of WACC for 
each of the regulated entities based on a range of possible risks the 
regulated entity will be exposed to for every project. Given the 
developing nature of the regulatory environment, especially 
performance-based regulation, in the Philippines and the fact that 
many of the regulatory decisions may still be subject to challenges and 
delays while the processes are embedded, Regulated Entities face an 
unusual degree of regulatory uncertainty. The environmental, climate, 
geographical and other physical risks the regulated entities’ 
investments are faced with while other investments would be shielded 
against or has limited exposure, affects the risk profile of these 
regulated entities and the commensurate rate of return to investors in 
electricity distribution infrastructure. To compensate for these 
uncertainties, the ERC will incorporate a risk-based evaluation 
methodology in computing for the WACC.” 
 
(Emphasis supplied) 
 
The attention required to determine what a reasonable Regulatory 
WACC is would require more time, and consequently, more uncertainty 
to PDUs subject to PBR. To minimize the uncertainty and the risks that 
the tedious procedure of determining Regulatory WACC entails, the 
ERC at this time may instead adopt a straightforward 12% regulated 
rate of return. 
 
In a series of cases, the Supreme Court has consistently determined that 
a 12% rate of return for public utilities is reasonable, thus: 
 
I. Manila Electric Company vs. Public Service Commission, et al  
 
In this case decided on November 14, 1966, the Supreme Court affirmed 
that a 12% rate of return is reasonable. It further stated that: “In the 
Philippines, our decisions have consistently adopted the 12% rate for 
public utilities and the PSC has done no more than adhere to the 
established jurisprudence thereon. Indeed, the GAO report concedes 
that 12% is the fair rate of return for the MERALCO. This is not the 
proper occasion to inquire into the wisdom of such jurisprudence, 
although it is a matter of common knowledge that the prevailing rates 
of interest on loans in the Philippines are generally higher than those 
charged in the United States. The fact is that, in view of this 
circumstance, nobody would lend the necessary funds to the 
MERALCO, if its returns were fixed at a lower rate. The reason is 
obvious: capitalists would prefer to lend their resources to other public 
utilities, because the latter would, generally, be in a better position to 
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pay a higher rate of interest and offer a greater assurance of stability 
and capacity to meet its obligations, all other things being equal.” 
 
The Supreme Court likewise recognized that in order for MERALCO 
(which should also be interpreted here to apply to all private DUs) to be 
able to provide adequate and satisfactory service, it needs to invest in 
assets which it might fund through loans given the magnitude of 
finances needed to cover the costs. For MERALCO to be able to borrow 
money, it needs to prove its ability to pay the debt, while at the same 
time “retain a margin of earning sufficient to encourage or justify its 
investment in the enterprise. Otherwise, the stockholders of the public 
utility would prefer, whether to withdraw their investment and shift the 
same to another more profitable venture, or to refrain, at least, for the 
time being, from embarking on a program of replacement of its old 
lines, installations, equipment and other facilities, as well as of 
expansion and improvement of his services. In either case, the public 
would suffer thereby.” 
 
In explaining the factors to be considered in determining the 
reasonableness of return, the Supreme Court quoted Henry C. Spur’s 
book, Guiding Principles of Public Service Regulation, to wit : 
According to Spur: 
"Many factors are taken into consideration in determining the 
reasonableness of the return. Having fixed the rate based and found the 
cost of operation, the next question is related to the percentage of rate 
of return. Whether a particular percentage or rate is reasonable 
depends upon numerous considerations, the most frequently 
mentioned being the risks to which the principal and income from it are 
subjected, whether these risks be moral or physical or otherwise, the 
uniformity and certainty of the return, the character of the business, the 
locality in which it is placed, the density of population, whether 
competition exists, the returns secured in the locality from other 
investments of a similar nature, whether the return is gross or net, for 
example, whether it is clear of taxes or other expenses, the necessity of 
obtaining money to provide good service, the size and comparative 
financial strength of the company, the ability of the company to borrow 
money, the demand for money, in the prevailing rate of interest in the 
community in which the enterprise is located, the desirability of 
attracting capital, the necessity of providing surplus for contingencies, 
the competency of the management, the advisability of rewarding 
superior management, the character of service rendered, the previous 
financial history of the company, whether it has been poor or 
prosperous, and the market value of money. 
"It is said that the question of the reasonableness of the return cannot 
be determined without reference to the interest of the public; that the 
value of the service and the financial condition of locality served must 
be taken into account. It is held that no one element is sufficient in 
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itself, but that all enter as governing factors in the problem; that there is 
no flexible rule as to the rate of return to be allowed, each case 
depending upon its own circumstances . . ."  
"It has been said that an electric lighting company should be entitled to 
at least 12-½ per cent on an investment in additional equipment for 
electric pumping, to cover the necessary interest, depreciation, and tax 
charges." 
II. Republic of the Philippines vs. Hon. Enrique Medina, ET. al.  
 
The question before the Supreme Court in this case was whether Hon. 
Medina, et. al., as Associate Commissioners of the Public Service 
Commission, acted with grave abuse of discretion in authorizing 
MERALCO to increase its rates. In denying the Petition, the Supreme 
Court upheld the ruling of the PSC saying that “the PSC proceeded on 
the basis that the MERALCO as public utility should receive a 
reasonable return on its investment, equivalent to 12% on the rate base, 
the present market or replacement value of the properties devoted to 
the service less depreciation, plus operating capital equivalent to 2 
months operating income. In so doing, the Public Service Commission 
only followed the constant doctrine of the case heretofore adjudicated 
by this Court.” 
 
Thereafter, the Supreme Court proceeded to discuss the rationale 
behind the reasonability of a 12% rate of return by quoting its 
pronouncements in the Manila Electric Company vs. Public Service 
Commission, et al. case. 
 
III. Davao Light and Power Company vs. Antonio Diaz, et al.  
 
The Supreme Court again recognized in this case the public utility’s 
right to a reasonable compensation in return for the service it provides 
and, thus, to exact reasonable charges “in accordance with the service 
provided or the rate established therefor.” The Supreme Court also 
acknowledged that “the rate of return in our jurisdiction has been set at 
12% by administrative and judicial pronouncements”.   
 
 
From the foregoing, it is clear that the 12% rate of return has been 
considered to be reasonable. 
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119 Article V, 
 Depreciation and Return on 
Capital 
Section 5.3.1, Overview of 
methodology Comment 47 
Section 5.3.8, Weighted Average 
Cost of Capital 
 Comment nos. 48, 49 and 50 
 

Engr. Mallillin The WACC calculations should be reflective of the most current 
taxation policies especially on income. The range should somehow 
equate to average that of other major industries so as not to give too 
much advantage to DUs. 

  

Corporate income tax may be set to 
zero. The parameters will be subject 
to review during the reset. 

120 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.3.2 WACC Calculation 

Atty. Teofilo C. 
Abejo (CITIZEN 
WATCH PHILS) 

The WACC calculation is complicated and yet the parameters are still 
subject to a significant degree of uncertainty. For all intents and 
purposes, the WACC is just an estimate, so there is no assurance that 
the WACC is the set at an appropriate level that will resound to lower 
rates but at the same time sustain the distribution utilities financially. 

We call on the ERC to adopt a simpler and more 
objective way of establishing the WACC.  We 
have surveyed the WACCs approved by the ERC 
and they have varied from 12.8% to 16.27%. 
These rates are way above the 12% reasonable 
rate of return given by other regulators to other 
utilities. 
 
In fact, rather than a calculation of the WACC 
which varies from period to period, it would be 
better if the ERC can adopt a uniform rate of 
12% that will apply to all utilities. The ERC 
should consider recent developments in terms 
of the recently signed Revised Concession 
Agreement between MWSS and the water 
concessionaires. As communicated by Manila 
Water in its recent disclosures, instead of a 
market-driven appropriate discount rate, 
Manila Water shall now be limited to a 12% 
fixed nominal discount rate. 

 This has always been the 
consideration of the ERC in 
approving a reasonable level of 
WACC. 
 
 
 
 
The ERC may therefore adopt an 
industry WACC or a varying rate of 
WACC for each of the regulated 
entities based on a range of possible 
risks the regulated entity will be 
exposed to for every project.   
 

121 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.3.4 Return on Equity  

MERALCO   The nature of the RAf is scoring system 
approximating the risk of a DU. The RAf is not 
verifiable by market observation and thus is 
seen to allow much room for arbitrariness and 
subjectivity. A complication with this 
approach, is that it penalizes well-run 
companies (with reference to Susceptibility to 
losses, Management and Governance) with a 
lower RAf while providing not-so-well-run 
companies with a higher RAf which seems 
inconsistent with the objective of improving 
the overall performance of Regulated Entities. 
This further strengthens the argument for a 
simpler and more stable determination of the 
rate of return. 

 Similar with  previous comment  

122 Article V, Depreciation and 
Return on capital 

MERALCO   We suggest that accelerated depreciation be 
allowed for cases where an asset is retired 

 This could be part of the DUs 
proposal when it applies for Asset 
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Section 5.4 Regulatory 
Depreciation 

prematurely (related to typhoon and 
government-mandated relocation), the cost of 
which has not been fully recovered yet for 
circumstances beyond the DU’s control. This can 
be possibly part of the adjustments in the Asset 
Disposals. 

disposal values. This will then be 
subject to ERC approval  

123 Article V, 
 Depreciation and Return on 
Income  
Section 5.4 Regulatory 
Depreciation, 
 
 (same comment for Annex A, 
Section 4.10 Regulatory 
Depreciation) 

SEZC 
VECO 
DLPC 
CLPC 

There may be instances when unforeseen circumstances beyond the 
DU’s control happen like natural calamities or government projects 
where relocation of posts is required and thus old posts have to be 
retired before the end of its useful life. 

In the aforementioned situation, the DU should 
be allowed accelerated depreciation in order to 
fully recover the cost of said assets.  Based on 
historical data, this shall be part of the DU’s 
forecast for movements in the RAB as well as a 
component in the ARR calculation which may 
either be: 
(1) Full recovery of the amount in subject under 
Regulatory Depreciation/Return of Capital; or 
(2) Addition on top of normal opex forecasts; 
being a direct write-off in the books 

 Similar with  previous comment  

124 Article V,  
Depreciation and Return on 
Capital 
 
Section 5.4.1 Standard 
regulatory lives of assets 

MERALCO We would like to request that computer equipment such as tablets be 
evaluated with asset lives of less than 5years due to the fast pace change 
of technology. 

We suggest to reduce the standard asset life of 
computer equipment: Desktops, Laptops and 
Tablets to 3 years 

 Similar with  previous comment  

125 Article V,  
Depreciation and Return on 
Capital 
Section 5.4.1, Standard 
regulatory lives of assets 
Comment 51 
and;  
Section 5.4.2, Determining the 
age of assets for the purpose of 
the Roll-Forward Process 
Comment 52 
and; 
Section 5.4.5, Use of assets 
beyond their regulatory lifespan 
Comment nos. 53 and 54 

Engr. Mallillin It is appropriate to use the same asset lives across the different DUs as 
long they are classified in accordance with the type of materials used 
e.g. poles classified into wooden, concrete and steel; cables classified 
into copper or aluminum; hardwares and insulators may have the same 
asset lives. Residual values should be nil.   

  

 DU’s may proposed new asset lives 
in their revenue application but 
subject to review by the ERC.  

126 Article V, 
 Depreciation and Return on 
Capital 
 
Section 5.4.5 Use of assets 
beyond their regulatory lifespan  

TEI How will ERC determine the residual value or ORC value of the fully 
depreciated assets but still in use?  

   This is subject to review during the 
reset.  

127 Article V,  
Depreciation and Return on 

SEZC 
VECO 

This section provides for incentive to extend the economic use of assets, 
and thus, assets used beyond their standard regulatory lifespan will 

We seek clarification on the evaluation process, 
i.e., how the Honorable Commission shall 

 It is for the DU to submit their 
proposal and justification subject to 
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Income  
Section 5.4.5 Use of Assets 
Beyond Their Regulatory 
Lifespan 
(same comment for Annex A, 
Section 4.8.12 under Asset 
Valuation) 

DLPC 
CLPC 

retain a book value (for the purpose of calculating the value of the 
RAB), which is a percentage of the Optimized Replacement Cost (ORC) 
of the asset, to be determined by the ERC. 

conduct the determination for said book value. 
This will provide guidance for the DUs on how 
best to justify said % of ORC numbers. 

ERC approval not the other way 
around  

128 Article VI,  
Energy Consumption Forecasts 
Section 6.1.1, Demand 
forecasting Comment nos. 55, 
56 
 
And;  
 
Section 6.2, Basis of forecasting 
Comment nos. 57 and 58 

Engr. Mallillin This can be systematically achievable if analysis is on a per voltage level 
basis. Load curve sampling can be made simpler, matching of rates will 
be more efficient. This is in entire contrast to classifying customers into 
residential, commercial and industrial – this antiquated mode of 
classification has never been realistic. Like, how do you exactly 
differentiate a commercial from an industrial customer? The effects of 
alternate sources of energy cannot yet be measured accurately since 
such sources do not guarantee high-capacity factors in contrast to 
conventional sources. 

  

 Subject to review during the annual 
rate verification subject to the 
Commission approval.  

129 Article VI, 
 Energy Consumption Forecasts 
 
Section 6.1.1 
Demand Forecasting 

CEPALCO Coincident peak demand per customer segment based on voltage level 
can be easily done because of the availability of load profiles logged at 
the metering points. Moreover, bulk 138 kV and bulk 69 kV customers 
have their own meters capable of load profiling; load profiling can also 
be done at zone substation (34.5kV and 13.8kV) levels. Customers 
directly connected to the 34.5kV and 13.8kV networks are also power-
metered, thus load profiling may be done. However, the challenge 
comes when determining the peak demand for the Customer Segments 
served at the low-voltage network (i.e. Residential and Commercial 
Customers at 220 V). 
 
The suggestions to “estimate the demand per Customer Segment by 
allocating the demand at substations or on distribution feeders to 
specific Customer Segments based on the majority segment fed from 
that point” or “to estimate maximum demand by converting unit 
consumption using these load factors, if the load factor of various 
Customer Segments is known” are workable. However, it is difficult to 
conclude whether these estimates are “sufficiently accurate.”    

 This will be considered in the review 
of DUs demand forecast.  

130 Article VI, 
 Energy Consumption Forecasts 
 
Section 6.2 Basis of Forecasting 

CEPALCO (1) Economic growth data and forecasts - some economic indices may 
only be available on a national or regional level;  
(2) Local town-planning or development guidelines – dependent on 
LGU releases.  

 This will be considered in the review 
of DUs demand forecast.  

131 Article VI, 
 Energy Consumption Forecasts 
 
Section 6.2 Basis of Forecasting 

CEPALCO At present, we have no capability to closely approximate the 
degree of the impact of distributed renewable energy sources (e.g., 
rooftop PV) to the forecast. Existing legislations/policies do not 
mandate households, clinics, hospitals and medical facilities that 
do not wish to enter into net-metering arrangement to secure a 
COC, hence there is little or no incentive for these customers to 
inform the DU of their installation. 
  

 This will be considered in the review 
of DUs demand forecast.  
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The timing of the vaccination roll-out, hence the attainment of 
herd immunity and the relaxation of health protocols can also 
affect the forecast 

132 Article VII, 
Corporate  
Income Tax 

PEPOA Section 7 of the ERC’s March 2021 Issues Paper on the regulatory reset 
for the first entry group for the 5th regulatory period states that the 
ERC intends to continue with the approach on the recovery of the 
anticipated annual corporate income tax (CIT), where the building 
block would be set at zero.  
 
We submit that the revised RDWR should allow recovery of corporate 
income tax, or at least factor in the payment of CIT in considering the 
utility’s reasonable rate of return, or that a separate mechanism be had 
to recover CIT that is actually paid.  We note that NGCP is allowed 
recovery of its franchise tax, which practically takes the place of its CIT, 
thus DUs should also be allowed similar allowance/treatment.  Further, 
we submit that the Supreme Court in the case of Republic v. MERALCO 
did not actually disallow the recovery of CIT per se; recovery of CIT as 
part of operating expenses based on estimate/approximate figure may 
ber disallowed but CIT actually paid may be recognized as a recoverable 
expense. 
 
At the outset, we note that the National Grid Corporation of the 
Philippines (NGCP), which is also a regulated public utility in the 
energy sector, is allowed recovery of its franchise tax equivalent to three 
percent (3%) of all gross receipts derived from its operation under this 
franchise as a surcharge in its invoices. This was allowed by the ERC in 
its Order dated 22 November 2011 on NGCP’s Application for the 
approval of the Maximum Allowable Revenue (MAR) for the Third 
Regulatory Period, which was docketed as ERC Case No. 2009-190 RC: 
 
e. On Franchise Tax 
  
The Commission reiterates its position under Section 5.17.3 of the Final 
Determination that "The 3% national franchise tax would not be 
provided for in the MAR but could be recovered by the Regulated Entity 
as a surcharge on its invoices". As such, this charge shall be collected by 
NGCP to all of its customers as a separate line item in its bill. Further, 
the Commission encourages NGCP to submit any proposal in forming 
the guidelines on the collections and remittance of this franchise tax. 
 
It should be emphasized that this franchise tax is in lieu of income tax 
per NGCP’s franchise (RA 9511).  If NGCP is allowed recovery of said 
franchise tax, which for all intents and purposes takes the place of its 
supposed corporate income tax, then the DUs should be likewise 
afforded at least a similar mechanism expressly granted to NGCP. If 
NGCP is able to pass on its tax burden not in the MAR but a separate 
line item in its bill, the private utilities should also be allowed to have a 

                                                                                                                                                                                              
Corporate income tax may be set to 
zero.  
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mechanism to factor in the corporate income tax they pay, maybe not in 
the MAP, but a separate component in the bill.  Transmission and 
distribution are sectors regulated as an electricity carrier business, both 
subject to the ratemaking powers of the ERC.  Furthermore, NGCP and 
DUs have franchises, are considered public utilities, and should be 
considered performing essentially the same function (i.e. the 
conveyance of electricity) albeit DUs are rendering their services in a 
smaller geographical area. As such, we submit that there is no basis to 
treat NGCP and DUs differently with respect to the recovery of 
corporate taxes. 
 
 
Moreover, we submit that setting CIT as zero in reliance on the case of 
Republic of the Philippines vs MERALCO (G.R. No. 141314. November 
15, 2002) is misplaced.  It is submitted that the Supreme Court did not 
disallow the recovery of corporate income tax by electric utilities per se.  
What was disallowed is the addition of corporate income tax as a 
component of operating expenses based on an estimate or approximate 
figure. We submit that a close scrutiny of the Court’s decision would 
yield the conclusion that the Court recognized the recovery of taxes 
already paid by the utilities. The following statement of the Court is 
much instructive: 
 
MERALCO likewise cites decisions of the ERB allowing the application 
of a tax recovery clause for the imposition of an additional charge on 
consumers for taxes paid by the public utility. A close look at these 
decisions will show they are inappropos. In the said cases, the ERB 
approved the adoption of a formula which will allow the public utility to 
recover from its customer’s taxes already paid by it. However, in the 
cases at bar, the income tax component added to the operating 
expenses of a public utility is based on an estimate or approximate 
figure of income tax to be paid by the public utility. It is this estimated 
amount of income tax to be paid by MERALCO which is included in the 
amount of operating expenses and used as basis in determining the 
reasonable rate to be charged to the customers. Accordingly, the 
varying factual circumstances in the said cases prohibit a square 
application of the rule under the previous ERB decisions. 
 
Following such ruling of the Court, assuming that CIT may not be 
factored as part of operating expense based on estimate or approximate 
figures, CIT may be recoverable provided that the recovery is based on 
actual CIT paid.  A mechanism could be incorporated by the 
Commission by which DUs may recover such CIT paid e.g. that the CIT 
paid in a calendar year be billed as a separate line item in the bills for 
the next calendar year. We note that the National Internal Revenue 
Code of 1997, as amended by Republic Acts No. 11256, 11346, and 
11467, explicitly excludes CIT from the class of taxes that could be 
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treated as deductions from gross income (Sec. 34 (C)(1)(a)). This 
suggests that the CIT is a cost to the business that may be recovered. 

133 8.2.5 Over or Under Recovery of 
Revenue 

SEZC 
VECO 
DLPC 
CLPC 

This section has reference to the Clause 4.3 of the RDWR, or the 
calculation of the correction factor as part of the MAP recalculation 
formula. 

   Yes, this refers to Section 4.3 of the 
RDWR on the Over/Under Recovery 
Formula.  

134 Article VIII, Development of 
financial model 
Section 8.2.5 Over or Under 
Recovery of Revenue 
 
(same comment for Annex A, 
Section 4.3 Over/Under 
Recovery Formula) 

SEZC 
VECO 
DLPC 
CLPC 

This section has reference to the Clause 4.3 of the RDWR, or the 
calculation of the correction factor as part of the MAP recalculation 
formula. 

Clarification is sought from the Honorable 
Commission on how this over or under recovery 
formula shall apply as part of the reset filing. 

 What is not clear on this? The 
relevant sections already details how 
the Over/Under Recovery of 
Revenue will be treated.  

135 Article VIII, Development of 
financial model 
Section 8.4, Development of 
financial model Comment nos. 
59 
and; 
Article IX, Rationale for the 
efficiency adjustment 
Section 9.2, Overview of 
mechanism for efficiency 
adjustment Comment 60 
and;  
Section 9.3, Adjustment of 
expenditure forecasts 
Comment nos. 61 and 62 
and; 
Article 10.3, Price-linked 
incentives 
Section 10.3.2 Comment nos. 
63, 64, 65 and 66 
and; 
Section 10.3.3, Service 
performance indices to be 
measured 
Comment nos. 67, 68 and 69 
Section 10.3.5, Weighting of the 
performance indices Comment 
70 
and; 
Section 10.3.7, Excluded Events 
Comment 71, 72 and 73 
and; 
Section 10.4.1, GSL indices and 

Engr. Mallillin The major setback in seeking the right financial models has been the 
practice of tying revenues and costs to KILOWATTHOUR 
CONSUMPTION when everyone knows that the DUs are in the WIRES 
business which involve FIXED COSTS! It is about time that analyses 
should be centered on KW Demand which directly affect fixed costs. It 
is strongly suggested that in fact the Maximum Average Price should be 
Per KILOWATT and not per kilowatthour. CPIs and exchange rates do 
not affect cost per kwhr for DUs but rather cost per KW SINCE 
VARIATIONS AFFECT THE COST OF INVESTMENTS and not kwhr 
supplied. WACC calculations center on fixed asset costs and not kwhrs.  
With the absence of the Distribution Management Committee, we 
cannot see how ERC can deal with these issues considering the lack of 
competent staff to handle all of these. A special task force needs to be 
organized to tackle all the complications and especially monitoring and 
accurate evaluation of all the parameters presented herein. 

 

This is subject to review during the 
annual rate verification subject to 
the Commission approval.  
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payment levels 
Comment 74, 75 and 76 
and; 
Section 10.4.3, Adapting 
revenue requirements 
Comment 77 
and;  
Section 10.4.6, Excluded Events 
Comment 78 
and; 
Article 10.6 Measurement 
ability details 
Section 10.4.6 Comment nos. 79 
to 83 

136 Article X, Performance 
Incentive Scheme (PIS), 

SEZC 
VECO 
DLPC 
CLPC 

In consideration of providing incentives to the DUs to meet standards 
and improve performance with efficient costs, while on the other hand 
ensuring continued service quality to customers, we recommend that 
the Honorable Commission revisit the % of the allowed Annual 
Revenue Requirement that will be subject to the performance incentive 
mechanism under PBR.  This will be the part of the revenues at risk if 
the DU fails to perform against the set standards. 

We propose increasing the current 3% to 10%, 
broken down as follows: 8% for the price-linked 
incentive mechanism and 2% for the guaranteed 
service levels. 

 This suggestion will be subject to 
review during the reset.  

137 Article X,  
Performance Incentive Scheme 
 
xxx. During the Second 
Regulatory Period the ERC 
allowed Regulated Entities to 
adopt an interim performance 
scheme while preparing to be 
ready for the full scheme by the 
Fifth Regulatory Period. The 
scheme described below will 
therefore be required from all 
Regulated Entities. 

MERALCO We note that the background on the partial implementation of the 
performance incentive scheme for the 2nd RP was discussed, as 
adopted from the previous RDWR in 3RP.  It was also stated that the 
full scheme will be implemented on the 5th RP.  However, there was no 
discussion on the 3RP full implementation.   

For clarity, we suggest the following revisions: 
 
“During the Second Regulatory Period the ERC 
allowed Regulated Entities to adopt an interim 
performance scheme while preparing to be 
ready for the full scheme while preparing to be 
ready for the full scheme by the Fifth THIRD 
Regulatory Period. THE FIFTH REGULATORY 
PERIOD SHALL FOLLOW THE FULL 
PERFORMANCE SCHEME IMPLEMENTED 
IN THE THIRD REGULATORY PERIOD. The 
scheme described below will therefore be 
required from all Regulated Entities.”  

Same as above  

138 Article X,  
Performance Incentive Scheme 
 
Section 10.3 Price-linked 
incentives 

MERALCO Under the Rules for Setting Distribution Wheeling Rates (RDWR) – 
Annex A Appendix B2.1.4, setting of performance bands for each 
performance indices are based on historical performance of a DU for a 
period ranging from 5 to 8 years depending on the PIS indicator.   
 
We respectfully note, however, that historical performances spanning 
very long periods may not be reflective of the actual status of the subject 
DU facilities being measured, and performance bandwidths may no 
longer result in realistic ranges for some indicators particularly for 
those indicators whose performance have consistently met level A 
targets over several years.   
 
For example, shown in the table below is a sample case of a DU whose 

Section 10.3.2 Setting performance targets for 
the Applicable Regulatory Period] 
 
63. The ERC seeks comments on its intention to 
set targets that may in some instance require 
performance levels to be improved over 
historical levels.  
 
xxx 
 
65. The ERC seeks comments on its intention to 
benchmarking the service performance of all 
Regulated Entities and their Regulated 

Same as above.  
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historical performances for a certain indicator had greatly improved in 
the most recent years: 
 
Calendar Year Sample Indicator 
CY 2013 12.00 
CY 2014 14.00 
CY 2015 13.00 
CY 2016 12.00 
CY 2017 6.50 
CY 2018 6.00 
CY 2019 5.50 
CY 2020 4.00 
 
Considering the above sample, using the defined methodology for 
computing reward and penalty bands, the resulting full-reward level 
would already be at negative values for the subsequent regulatory 
period (see table below) 
 
Sample Indicator 
Target Sample Indicator 5-year average 6.80 
Standard Deviation  
From 8-year data 3.99 
Performance greatly below target  
(+2 Standard Deviations) 14.78 
Target not achieved 
(+1 Standard Deviation) 10.79 
Performance as per expectation 
(Average) 6.80 
Target exceeded  
(-1 Standard Deviation) 2.81 
Target greatly exceeded  
(-2 Standard Deviations) -1.18 
 
Thus, in view of the foregoing, we respectfully submit that the DUs be 
allowed to determine the appropriate factors to consider in setting the 
performance bands. 
 
In addition, benchmarking would be difficult to be used as basis to 
determine appropriate performance levels because these are inherent 
differences in the circumstances of DUs even in the local setting. (E.g. 
resource level, local regulatory requirements, sales mix, customer 
profile, length of distribution lines).  
 
Benchmarking may, however, be useful in terms of identifying best 
practices on reliability and efficiency.  These can serve as input to DUs 
to improve performance.  

Distribution Systems as basis for determining 
what appropriate service performance levels 
should be. It also seeks suggestions on further 
factors that should be considered when 
comparing the performance between utilities.  
 
66. The ERC seeks comments on the idea to 
partly use international benchmarks to assess 
the performance of Philippines Regulated 
Entities and Regulated Distribution Systems. 

139 Article X,  CEPALCO   CEPALCO suggests that any benchmarking Same as above  
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Performance Incentive Scheme 
 
Section 10.3.2 Setting 
Performance Targets for the 
applicable Regulatory Period 

should be done among private DUs, provided 
that it will not delay the reset process 

140 Article X, 
 Performance Incentive Scheme 
 
Section 10.3.2 Setting 
performance targets for the 
Applicable Regulatory Period  

MERALCO   We respectfully recommend that the DU be 
allowed to propose the methodology for the 
target setting (i.e., number of years to be used 
for the historical data; variability or step per 
standard deviation for the performance bands; 
etc.). 

 The DU is free to propose anything, 
subject to ERC review and approval  

141 Section 10.3.2 Setting 
performance targets for the 
Applicable Regulatory Period  

MERALCO 

  

We respectfully recommend that the previous 
RP’s performance targets be maintained or 
alternative performance incentive models be 
adopted for those indicators whose performance 
have consistently met level A targets over 
several years. 
 
We would like to reiterate our position that, 
aside from the incentive scheme for system loss 
that is pegged to the Maximum Average Price 
(MAP) of the DU, we recommend that there 
should be a system loss benefit-sharing scheme 
that is based on the total customer savings due 
to the exceptional system loss performance of a 
DU. 
 
We also respectfully recommend that the 
performance of utilities be benchmarked 
against their historical performance rather than 
comparing the performance among all the 
Regulated Entities nor using international 
benchmarks to assess the performance of 
Philippines their historical Regulated Entities 
and Regulated Distribution Systems.  

 MERALCO should present evidence 
for the suggested adjustments 
subject to review by the 
Commission.   

142 Article X,  
Performance Incentive Scheme 
 
Section 10.3.3 Service 
performance indices to be 
measured 
10.3.3 Service performance 
indices to be measured 

TEI What is the definition of a formal call center and equivalent 
arrangement? 

Suggest that the standard be aligned with the 
PDC standard Section 3.3.3. 

 Considered in the RDWR/Position 
Paper  

143 Article X,  
Performance Incentive Scheme 
 
10.3.4 Calculation of the S-

MERALCO We note minor typographical errors on the dates provided in the 
calculation of the S-factor. 
 
In addition, we would like to seek clarification on the specific period 

In setting the PIS metrics for the 5RP, we 
respectfully recommend that the PIS 
performance during the lapsed period, or the 
period after 3RP until prior to the 5RP, be 

 DUs may propose for other PIS 
metrics, subject to ERC’s review and 
approval.  
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factor  
 
The details for the calculation of 
the S-factor are described in 
Appendix B to the RDWR and 
are therefore not repeated here.  
 
Since the assessment period for 
RY2016 will fall within the 
Third Regulatory Period 
(calendar year ending 
December 31, 2014), S2015 will 
be based on the Performance 
Incentive Scheme approved by 
the ERC for the Third 
Regulatory Period.  
 
The assessment period for 
RY2017 will fall halfway within 
the Third Regulatory Period 
(calendar year ending 
December 31, 2015). To avoid a 
situation where performance 
bonuses or penalties will be 
based on performance over a 
period where the details of the 
incentive scheme has not yet 
been approved, S2017 will be 
based on the Performance 
Incentive Scheme approved by 
the ERC for the Third 
Regulatory Period. 

that should be considered as the basis for the 5RP PIS assessment.  
Given the current situation, we respectfully submit that the lapsed 
period be considered in the assessment of PIS to also consider the DU’s 
latest performance, especially in setting the performance targets for the 
5RP.  

taken into consideration, given that this is the 
latest performance of the DU that likewise 
considers the latest circumstances (such as in 
the case of the COVID-19 pandemic situation). 

144 Article X, 
 Performance Incentive Scheme 
 
 Section 10.3.7 Excluded events 

CEDC The ERC listed acceptable excluded events and the use of the IEEE’s 2.5 
beta method to identify major event days. 

CEDC proposes that interruptions due to 
relocation of facilities initiated by the National 
Government and other government agencies 
should also be part of the “Excluded Events” in 
the calculation of system performances. 

 PDC 2017 Edition provides: 3.3.3.2 
The following Events shall be 
excluded in the calculation of the 
reliability indices: (g) Outages due to 
other events, including Major 
Events, that the ERC shall approve 
after due notice and hearing.  

145 Article X,  
Performance Incentive Scheme 
 
Section 10.3.7 Excluded Events 

CEPALCO 

  

CEPALCO suggests the following to be part of the 
excluded events:  
 
• Government-initiated projects that requires 
power interruption. 
• Pandemic and other man-made events that 
cause power interruption (i.e. terrorism, revolts, 
work-stoppage brought by strikes and the like). 

 This can be considered and should 
be part of the DUs’ proposal during 
the Reset, for review and approval of 
the ERC  
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We also suggest to allow the PAGASA weather 
update/advisory in social media as a proof of 
inclement weather which affects our power 
restoration under GSL and other related indices. 
We propose to submit screen grab of Rainfall 
Advisories and weather (real-time) updates 
released by PAG-ASA FB/Twitter pages 
indicating the affected areas and duration of the 
weather condition as supporting information of 
the requested exclusion 

146 Article X, 
 Performance Incentive Scheme 
 
Section 10.3.7 Excluded Events 
 
71. The ERC seeks comments on 
the events that will be excluded 
from the statistics used to 
determine performance levels.  
 
72. The ERC seeks comments 
on methods that can be used to 
identify extreme events which 
should be excluded from 
performance calculations.  
 
73. The ERC seeks comments 
on the appropriateness of the 
IEEE test (IEEE Std 1366TM – 
2003) for identifying severe 
event days or extreme events in 
the Philippines. 

MERALCO Interruptions due to the relocation of facilities initiated as a result 
of National Government projects contribute a large portion of our 
Planned SAIDI. However, these relocation activities are largely 
beyond the control of the DU and is not part of our normal 
business as usual activity.  Further, such activities do not 
contribute to the reliability/capacity improvement of MERALCOs 
network.  Therefore, the exclusion of planned interruptions 
resulting from relocation activities for National Government 
Projects should be excluded from determining a DU’s SAIDI 
performance.   
 
In addition, it must likewise be considered that there are 
extraordinary events beyond the reasonable control of the 
Regulated Entities that may have an impact in some of the 
network and/or service performance measures but are beyond the 
major event days identified based on the IEEE 2.5 beta method.  
In the case of MERALCO, we have filed as part of our monthly PIS 
report submissions other proposed exclusions to certain 
performance measures for events brought about by uncontrollable 
factors such as access constraints, requests for power interruption 
due fire/flood in an area, insufficiency of ERC meter seals and 
stickers, impact of the Taal volcano eruption, insulator washing 
due to spewed ash from Taal volcano, and impact of Community 
Quarantine.  It bears emphasis that said factors are beyond the 
reasonable control of a Distribution Utility (DU) and can have 
adverse effects on the DU's performance. Hence, it is but fair that 
DUs are allowed to exclude such events from their performance so 
as not to unduly penalize them. Furthermore, allowing the 
exclusion of these events will better equip DUs and the ERC to 
properly track the real performance of DUs for purposes of 
determining measures to improve performance. 
 
Further, it is proposed that the performance of off-grid facilities 
be reported separately (Information Disclosure) from on-grid 
facilities for both S-factor and GSL performance. Island micro-
grids within the MERALCO franchise were put up to achieve 

We respectfully propose that the following events 
be also considered as events that are allowed to 
be excluded from the statistics used to determine 
performance levels under the PIS: 
 
1. Interruptions due to relocation of facilities 
initiated by projects of the National Government; 
2. Interruptions that affect public safety due to 
fire and flood; 
3. Interruptions caused by electricity theft and 
illegal service connections;  
4. Widespread health threatening events such as 
epidemics, outbreak or pandemics, which caused 
significant impact in the Regulated Entities’ 
networks and service performances (e.g., 
Community Quarantine imposed by the 
Government); and  
5. Other events that are beyond the identified 
major event days using the 2.5 beta method, but 
are due to rare and extreme events which were 
not reasonably able to be foreseen, or if they 
could be foreseen, for which the impact could 
still not be effectively mitigated even if 
appropriate responses were provided.  
In line with the foregoing, we respectfully 
suggest that the above-proposed additional 
excluded events be likewise adopted in Appendix 
B of the RDWR 
 
Also, we respectfully recommend that the 
reliability and service level performances of off-
grid / island micro-grid systems/facilities be 
excluded from the S-factor and GSL performance 
measures. Instead, performance of off-grid 
facilities will be reported separately as part of the 
Information Disclosure until there is enough 

 This can be considered and should 
be part of the DUs’ proposal during 
the Reset, for review and approval of 
the ERC  
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100% electrification. The operation and maintenance of these 
micro-grids is distinct from the operations and maintenance of 
the DU’s regular distribution system, and hence, should be 
measured in accordance with the particular circumstances.  Given 
that off-grid facilities are not accessible and not connected to the 
main grid, certain circumstances, such as difficulty in reporting of 
interruptions and slower response time, among other things, may 
be experienced.  Performance levels for the current indicators (S-
Factor and GSL) for off-grid facilities should be established first 
before it is included in the DU’s performance especially for some 
cases that the DU will operate both the Generation and 
Distribution side. 

historical data to establish performance 
standards. 

147 Section 10.3.7 Excluded Events  
(Box 73) 

MERALCO We support the use of IEEE’s 2.5 Beta Method to identify Major Event 
Days (MED).  However, we would want the scope of exclusion to extend 
beyond the days identified by the method if the interruptions are still 
related to the cause that drove the Major Event Day (e.g., effects of 
Typhoons that spill over to more than just the identified MED, and 
influx of customer complaints received through the DU’s Call Center as 
an aftermath of a typhoon). 

We respectfully recommend for the continued 
use of the IEEE Std 1366TM-2003 “2.5 Beta 
Method”, but with extended exclusion of all 
interruption events directly related to the 
extreme event even beyond the days identified 
under said method as Major Event Days.   

Considered in the Position Paper.  

148 Article X,  
Performance Incentive Scheme 
 
Section 10.4 Guaranteed Service 
Levels and Section 10.4.1 GSL 
indices and payment levels] 
 
74. The ERC seeks comments 
on the proposed measures that 
will make up the GSL scheme. It 
also seeks comments on the 
ability of Regulated Entities to 
differentiate between the 
performance of the rural and 
urban/semi-urban parts of their 
Regulated Distribution Systems.  
 
75. The ERC seeks suggestions 
on appropriate performance 
levels for each GSL index which, 
when exceeded, would lead to 
penalty payments.  
 
76. The ERC seeks suggestions 
on alternative GSL performance 
indices that are appropriate, 
important to customers and 
realistically measurable. 

MERALCO We are of the position to maintain status quo on the existing network 
and service related GSL measures.  
 
On the other hand, with respect to the ability of the DU to differentiate 
GSL performance level between rural or island and urban/semi-urban 
parts of its Distribution System, we respectfully submit that there is 
difficulty in doing so since there are no clear definitions for these in the 
Philippine Distribution Code (PDC) or in the Rules for Setting 
Distribution Wheeling Rates (RDWR).  Clear guidelines should be 
provided in identifying how areas and facilities will be classified (e.g. 
facilities serving cities are urban). Also, there are cases wherein some 
circuits may be serving both rural and urban areas. Thus, as an 
alternative, may we respectfully recommend that GSL performance be 
differentiated between Off-grid and On-grid facilities rather than rural 
and urban/sub-urban areas.  
 
With regard to the appropriate performance levels for each GSL index 
that would lead to penalty payments when exceeded, we respectfully 
submit that the existing performance levels (thresholds) and amount of 
penalty payment may change to further improve customer experience. 

We respectfully submit to maintain status quo in 
the reporting of total GSL performance (no 
breakdown between area types). 
 
MERALCO respectfully recommends that GSL 
performance be differentiated between Off-grid 
and On-grid facilities. 

 This can be considered and should 
be part of the DUs’ proposal during 
the Reset, for review and approval of 
the ERC  
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149 Article X,  
Performance Incentive Scheme 
 
Section 10.4.6 Excluded events 

TEI Section 10.4.6 “failure of a customer to respond to a reasonable request, 
or to allow access to a site.” of the Annex B Issues Paper was not 
included in Annex A Draft RDWR – Appendix B4. 

Suggest to include the mentioned event on the 
list of events that could be excluded in the 
computation of reliability indices in Annex A 
Draft RDWR – Appendix B4. 

 Considered in the Position Paper  

150 Article X, 
 Performance Incentive Scheme 
 
Section 10.5 Information 
disclosure 

TEI Clarification on how to determine the reference point of this 100 
circuit-km so that we could submit an accurate report. 

  Discussed under Appendix C 4.2  

151 Section 10.5 
Information Disclosure 

MERALCO In line with our comment above under the Section on Excluded Events 
for the S-factor performance indices, we respectfully submit that 
reliability and service level performances of off-grid or island micro-
grid systems/facilities be initially monitored and reported as part of 
the Information Disclosure.  

We respectfully recommend the Off-Grid and 
Island Micro-grid Facilities performance indices 
be part of Information Disclosure. This are 
SAIFI, SAIDI, MAIFI, Time to process 
applications, Time to connect premises and the 
currently-defined GSL 1-4. 

Considered in the Position Paper. 

152 Article X, 
 Performance Incentive Scheme 
 
Section 10.6 Measurement 
ability and details (Box 79) 

MERALCO We would like to note that there are currently no established standards 
on the retention of detailed records. In the case of MERALCO, we have 
a general internal policy on data retention for a period of ten (10) years.  
As such, we respectfully recommend that a 10-year-moving retention 
policy be adopted.  
 
We would like to emphasize however that the 10-year retention policy 
applies to raw data that may be stored or archived.  Thus, possible 
exemptions may be applicable with regard to requests for data extracts 
that need to be run through a system.  To note, the life span of systems, 
based on typical industry standards, would usually last about 5 to 10 
years.  
 
MERALCO’s recommendation on the 10 year-moving retention policy 
also took into consideration that limiting the period with respect to the 
previous and current RP may not be the best option.  This is due to the 
special cases wherein a reset is delayed, as in the present case, which 
will result in significantly longer periods.  

For the maintenance of detailed records (ie., 
raw data that may be stored or archived) 
provided in the afore-quoted provisions, we 
respectfully recommend that a retention policy 
of 10 years-moving be adopted. 

 This can be considered and should 
be part of the DUs’ proposal during 
the Reset, for review and approval of 
the ERC  

153 Article X, 
 Performance Incentive Scheme 
 
Section 10.6 Measurement 
ability and details (Box 82 

MERALCO We note that the ERC requires that all performance information 
submitted by the regulated entities should be signed by the President or 
the Chief Executive Officer and the Member of the Board.  We 
respectfully submit that requiring the signature of the President/ CEO 
and Board Members may no longer be necessary.  Given that the line 
offices concerned have the expertise and primary 
responsibility/accountability for the performance data which they 
provided. Moreover, the performance data is submitted to the ERC 
monthly to ensure that the data provided is substantially correct.  
Finally, we also deem that it is already sufficient for the report to be 
submitted when signed by someone duly authorized by the Board.   

We propose the following revisions:  
 
“In addition to its concerns about the ability of 
Regulated Entities to adequately measure the 
required performance data, the ERC is also 
concerned about the accuracy of such data. The 
ERC therefore requires that all performance 
information submitted to the Commission be 
accompanied by a declaration that the 
information provided has been verified and is 
substantially correct as provided. This 
declaration has to be signed by the DULY 
AUTHORIZED PERSONNEL OF THE BOARD 
to whom this responsibility has been delegated.” 

 Considered in the Position Paper  
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154 Article 11.2, 
 Converting maximum annual 
prices into rates Comment 85 to 
86 
 
and; 
 
Article 11.3, Side constraints 
Comment 87 

Engr. Mallillin All DUs have adapted rates based on voltage levels but the basic 
problem is – A uniform Accounting System has never been adapted by 
the ERC TO MAKE SURE RATES ARE REFLECTIVE OF TRUE COSTS.  
 
A uniform system of accounts still needs to be designed and 
implemented to clearly define capitalization, operating expenses on a 
per voltage level. Only after the effective implementation of such system 
will make rates realistic and not distorting being irreflective of costs.  
 
Also, a uniform Work Order System to handle capital expenditures and 
a Uniform Job Order System need to be in place to determine RABs per 
voltage level and Opex per voltage level. Such will define what expenses 
may be made part of the RAB to correspondingly adjust Opex per 
voltage level. Parallel to this, a clearcut definition of Connection Assets 
must be in place while deriving Connection Charges PER VOLTAGE 
LEVEL.   
 
Another issue which ought to be considered is how utilities define load 
sizing for connection to higher voltage level. In the past regulatory 
periods, customers were given the choice of voltage depending on their 
individual capacities to invest in the necessary equipment for 
connection. Lately, some utilities require minimum load levels prior to 
connection – this must be discouraged. In fact, DUs should be obligated 
to encourage customers to connect to higher voltage levels so as to 
reduce the DU’s system losses. 
 
Furthermore, a more definitive system of cost allocation should be 
designed and implemented based on demand per voltage class to be 
consistent with coming up with rates on a per voltage level. This 
problem has to be resolved soonest. Several schemes were proposed by 
the undersigned in the past but were treated in disregard.  

This is subject to review during the 
annual rate verification subject to 
the Commission approval.  

155 Article XI, 
 Adjustment of Tariff Rates 
 
 Section 11.4 Introducing new 
rate structures 

CEPALCO 

  

CEPALCO suggests that limitation for filing of 
new rate structure be expanded to consider 
other circumstances (e.g., delay or 
postponement of regulatory reset processes, 
significant changes to the cost structure and 
customer profile and implementation of RCOA 
in Mindanao 

                                                                                                                                                                                              
DUs may proposed a new rate 
structure subject to Commission 
approval.  

156 Article XI,  
Adjustment of Tariff Rates 
 
Section 11.4 Introducing New 
Rate Structures 
 (same comment for Annex A, 
Section 7.2 Rate Application 
Prior to the Start of the 
Regulatory Period) 

SEZC 
VECO 
DLPC 
CLPC 

Based on the rules, new rate structures and new customer segments 
can only be introduced during the regulatory rests.  This is an 
opportune time for the DUs to incorporate in its rate design the impact 
of distributed solar and net metering arrangements. 

  This is correct. 
 
DUs may proposed a new rate 
structure subject to Commission 
approval. 
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157 Article 11.5,  
Passed-through costs 
Section 11.5.1, Recouping 
system losses Comment nos. 88 
and 89 

Engr. Mallillin Energy Costs are basically pass-through costs and it surprises me why 
part of distribution charges are in per KWHRs. DUs are in the WIRES 
business and all energy costs should not be intertwined with fixed 
demand charges which result in further distortion of rates. 
 
The current derivation has been absurd for most utilities which have 
been implementing uniform losses regardless of voltage level. Losses 
should be determined on a per voltage level to apply to both demand 
and energy charges. Various methodologies have been formulated in 
the past but utilities still stick to uniform losses for all – another 
distortion.  

 This is subject to review during the 
annual rate verification subject to 
the Commission approval.  

158 Article XII,  
Other Issues 
Comment nos. 90, 91,92 and 93 

Engr. Mallillin Ideally, the RAB ought to be adjusted if there is a significant effect on 
the RAB caused by delays, cancellation or unforeseen acquisitions.  
 
A certain percentage of the RAB should be defined as a threshold to 
determine feasibility of re-opening.  

 There is a re-opening threshold set 
under the RDWR. 

159 Article XII, 
 Other Issues 
 
Section 12.2 Re-opening events 

MERALCO  It is suggested that all re-opening events during 
the Fifth Regulatory Period would be better 
addressed as deferred amounts during the 
Regulatory Reset Process for the Subsequent 
Regulatory Period. 

 The Re-opening event can be 
beneficial either to the DU or the 
customer depending on how rates 
are estimated to be adjusted.   

160 Article XII,  
Other Issues 
 
Section 12.5 Excluded Services 

MERALCO MERALCO we would like to take note that for low-voltage customers, 
Distribution Connection Assets may be shared by multiple customers 
which each of them may be classified as captive or contestable 
customers (for cases where the service drop is shared by customers e.g., 
multimetering connections, condominiums, etc.).  Therefore, there 
should be a fraction of the DCAS that will be included in the Regulated 
Distribution Service.   
  
Additionally, DSOAR Article 1.6.1 indicates that the DU will provide 
Distribution Connection Service for both captive and contestable 
customers and the associated costs and billing will be processed thru 
DSOAR Article 2.4 or the “Standard Connection Charges” 
  
Since RCOA is currently being implemented on a limited number of 
customers, and the absence of a “Standard Connection Charges” as 
indicated in DSOAR Article 2.4.  We recommend that DCAS 
(Distribution Connection Assets and Services) be still included in the 
Regulated Distribution Service DWS 
  
Internally to MERALCO – impact analysis studies should be made to 
identify the impact on tariffs if a separate costing/accounting of DCAS 
for contestable customers is made. 

Since RCOA is currently being implemented on 
a limited number of customers, and the absence 
of a “Standard Connection Charges” as 
indicated in DSOAR Article 2.4.  We 
recommend that DCAS (Distribution 
Connection Assets and Services) be still 
included in the Regulated Distribution Service 
DWS 
  

 Same with previous comment  

161 Article XII,  
Other Issues 
 
Section 12.5, Excluded Services 

Engr. Mallillin Excluded services can now be competitive as many entrepreneurs have 
ventured into similar services. The DU simply has to compete with 
external providers.  
   

 The Commission agrees in principle 
but there is a need to align the 
existing rules and provide provision 
on how to set the rates for the 
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Comment 94 Distribution Connection Services shall have to be treated in the same 
treatment for Connection Assets and the corresponding Connection 
Charges as discussed above. 

connection charges.  

162 Article XII,  
Other Issues 

Section 12.8 Treatment of the 
Lapsed Period 

MERALCO This Honorable Commission will recall that, in ERC Case No. 2015-008 
RM, it denied Matuwid na Singil na Kuryente Consumer Alliance, Inc.’s 
proposal to repeal the PBR and return to RORB. 
 
In ruling so, this Honorable Commission lengthily explained the merits 
of the Performance Based Rate (PBR) system over the Return on Rate 
Base (RORB) System. The Honorable Commission also explained the 
lessons it learned: 
 
“The lessons learned by the Commission from the implementation of 
the RORB are also undeniable. These include, the following: (a) there is 
a tendency for DUs to spend and recover more than what is prudent 
and reasonable; (b) there is no incentive for DUs to be more efficient in 
planning its expenditure. Thus, RORB was substituted after ample 
opportunity given to all stakeholders to oppose.”  
 
Considering that the ERC made a clear pronouncement and the 
Supreme Court likewise upheld the PBR methodology compared to the 
RORB, there is no apparent reason for the ERC to again shift back to 
RORB when PBR is clearly the superior rate-setting methodology. 
 
On top of this, there is strong legal impediment to adopt RORB during 
the lapsed period for the following reasons: 
 
a. The Honorable Commission cannot retroactively adopt the RORB for 
the lapsed period, as it violates the stakeholders’ right to due process. 
 
b. The backwards application of the RORB to the Lapsed Period, is akin 
to an ex post facto law, which is violative of Article 3, Section 22 of the 
1987 Philippines Constitution. 
 
c. The application of the RORB retroactively is arbitrary and 
confiscatory, and not founded on any sound or legal justification. 
 
d. The retroactive application of the RORB is confiscatory, given that 
the DUs are entitled to the incentives for their efficiency during the 
Lapsed Period because they believed in good faith that their rates 
imposed during the said period were to be calculated based on PBR.  
  
e. The implementation of the RORB retroactively does not conform to 
the standards imposed under the EPIRA, particularly that the rate-
setting methodology adopted by the ERC shall promote efficiency. 
 
f. The implementation of RORB for the lapsed period contradicts the 

Given that this Honorable Commission itself 
has categorically held that PBR is more 
beneficial to the consumers, there is no cogent 
reason for RORB to be applied for the lapsed 
period.  This is aside from the legal infirmity of 
applying RORB retroactively as the DUs, like 
MERALCO, already made business decisions on 
the assumption that it is under PBR system.  
This is tantamount to “changing the rules in the 
middle of the game”, which is clearly violative of 
the basic constitutional right to due process.  
 
Therefore, it is recommended that Section 12.8 
of the Issues Paper be deleted. 

Section 12.8 states that the process 
of review for the lapsed period will 
be separately undertaken from the 
reset process (prospective) for the 
next regulatory period.  
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Decision in ERC Case No. 2015-008RM. 

163 Article XII,  
Other Issues  
 
Section 12.8 Treatment of the 
Lapsed Period, 

SEZC 
VECO 
DLPC 
CLPC 

We respectfully submit that it is inconsistent for the Honorable 
Commission to state that in the absence of any rules, the lapsed period 
shall be determined under the RORB (Cost of Service).  
 
The lapsed period refers to the period of time where the Honorable 
Commission failed to undergo a regulatory reset for distribution 
utilities. Depending on the entry group of the Distribution Utility, this 
could be anytime starting 2014 to 2016, up to the present, and cover 48 
to 96 billing periods. 
 
the Commission cannot unilaterally and retroactively revert now to its 
former rules to govern performance, investments, costs incurred, as 
well as actions by all stakeholders involved, which have all occurred in 
the past. 
 
Since the regulatory reset immediately preceding the lapsed period was 
governed by PBR, and without any order or instruction from the ERC to 
the contrary, DUs have adhered to the previously approved rates under 
the last regulatory reset. We submit that a reversion to RORB over the 
lapsed period may be deemed arbitrary, whimsical, and capricious and 
are in fact prejudicial to all stakeholders who relied and acted in good 
faith on the continuing effectivity of the prevailing regulations of the 
Honorable Commission. 
 
Nevertheless, even assuming for the sake of argument that PBR would 
be made applicable to the so-called lapsed period, the same will still be 
infirm as such rule to be promulgated now or in the future to apply to 
the lapsed period is retroactive rate-making.  
 
Previous Pronouncement of the Honorable Commission that Rate-
making is Exclusively Prospective in Nature and of the Dangers of 
Retroactive Rate-Making 
 
Any subsequent rules on rate determination that will apply over the 
lapsed period is considered retroactive rate-making or a retroactive 
application of a rule. 
 
If retroactive rate-making were permissible, there will not be any 
certainty at any point in time as to the price of electricity in the 
Philippines, and this will affect both the DU and customers alike. The 
adverse impact to the Philippine economy of such regulatory stance 
cannot be sufficiently underscored.  
 
Moreover, during the lapsed period, private DUs only collected rates 
based on the last approved rates of the Commission. The rates charged 
were not arbitrary rates, as they were in fact duly approved by the 

 We further submit that to move forward and 
unhamper regulatory resets of private DUs, the 
Commission remove this legally problematic 
portion of this issues paper and mention of the 
lapsed period in the RDWR. 

                                                                                                                                                                                               

The review of the lapsed period is 

ongoing and separately undertaken 

from the reset review of the 5th RP. 

 

The ongoing review for the lapsed 

period will also be considered as an 

input to the next regulatory reset.  

 

The RDWR is intended for the 

review of subsequent RP and the 

Commission has indicated that the 

review of the lapsed would still 

need to be undertaken. However, 

the Commission is of the position 

that the review of these 2 periods 

can be done separately and 

simultaneously.  
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Commission and enjoyed the presumption of regularity. Thus, it is 
reasonable to assume that when the regulator fails to act to establish 
new rates, then the previously approved rates continue to prevail. It 
should also be noted that for such lapsed period the DUs have already 
incurred and paid both local and national taxes. Thus, any retroactive 
rule affecting rates charged in the past will likewise create new 
obligations not just on the part of DUs, but likewise on the part of all 
stakeholders that may be affected by the change in law, including the 
tax authorities to refund or collect taxes. 
 
 
DETAILS ARE CONTAINED IN SEPARATE ANNEX”B” 

164 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

PEPOA In 12.8 of the Honorable Commission’s March 2021 Issues Paper on the 
Regulatory Reset for the July 22 to June 2026 Fifth Regulatory Period 
for the First Entry Group of Privately Owned Distribution Utilities 
subject to Performance Based Regulation (hereinafter, “Issues Paper”), 
it is stated that “the process for the lapsed period will be separately 
undertaken from the reset process (prospective) for the next regulatory 
period.” 12.8 further states that (i) “the lapsed period (historical) would 
be based on actual cost incurred by the regulated entities;” (ii) the 
“rates for the lapsed period shall be determined under the RORB (Cost 
of Service) in the absence of any rules;” and (iii) the ongoing review for 
the lapsed period will also be considered as an input to the Fifth 
regulatory period. 
 
The Honorable Commission recognized the general principle of 
prospective application of the law in 12.8 by stating the prospective 
application of the RDWR (“The issuance of the RDWR would focus on 
the main considerations for the adoption of the PBR methodology on its 
prospective nature.”). However, we respectfully submit that it is 
inconsistent for the Honorable Commission to state that in the absence 
of any rules, the lapsed period shall be determined under the RORB 
(Cost of Service).  We further submit that to move forward and 
unhamper regulatory resets of private DUs, the Commission remove 
this legally problematic portion of this issues paper and mention of the 
lapsed period in the RDWR. 
 
Governing Rules and Principles During the Lapsed Period 
 
The lapsed period refers to the period of time where the Honorable 
Commission failed to undergo a regulatory reset for distribution 
utilities. Depending on the entry group of the Distribution Utility, this 
could be anytime starting 2014 to 2016, up to the present, and cover 48 
to 96 billing periods. 
 
 
Briefly discussing the matter of the purported use of RORB for the 

Drop the treatment of the Lapsed Period from 
the Issues Paper 
 
Decouple the treatment of the Lapsed Period 
from the RDWR   

Same as above.  
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supposed lapsed period, we note and emphasize that there is no legal 
basis to use RORB in those years.  The applicable rule of the Honorable 
Commission is ERC Resolution No. 16, series of 2006, wherein the 
Honorable Commission made it mandatory for private distribution 
utilities to enter in Performance Based Regulation, thus the shift from 
RORB, to wit: 
 
“NOW, THEREFORE, be it RESOLVED, as the Commission hereby 
RESOLVES: 
 
(1) To APPROVE and ADOPT the policy that entry to the Performance 
Based Regulation by PUs under the DWRG is MANDATORY, 
 
(2) To mandate the PUs to choose among the remaining four (4) entry 
points, i.e., for groups B, C, D & E, given a maximum of four (4) 
entrants per entry point xxx.” (Emphasis retained.) 
 
In view of this, the Honorable Commission cannot now unilaterally and 
retroactively revert to its former rules to govern performance, 
investments, costs incurred, as well as actions by all stakeholders 
involved which have all occurred in the past. 
 
Since the previous regulatory reset prior to the lapsed period was 
governed by PBR, and without any order or instruction from the ERC to 
the contrary, DUs have adhered to the previously approved rates under 
the last regulatory reset following PBR. We submit that a shift to the 
framework over the lapsed period to RORB may be deemed arbitrary, 
whimsical, and capricious and might be prejudicial to parties who relied 
in good faith on the rule of the Honorable Commission. 
 
Nevertheless, even assuming for the sake of argument that PBR would 
be made applicable to the so-called lapsed period, the same will still be 
infirm as such rule to be promulgated now or in the future to apply to 
the lapsed period is retroactive rate-making.  
 
Previous Pronouncement of the Honorable Commission that Rate-
Making is Exclusively Prospective in Nature and of the Dangers of 
Retroactive Rate-Making 
 
Any subsequent rules on rate determination that will apply over the 
lapsed period is considered retroactive rate-making or a retroactive 
application of a rule. 
 
The Honorable Commission itself, in its own Order dated 21 June 2011 
in the consolidated ERC Case Nos. 2001-646 and 2001-900 has 
discussed that rate-making is exclusively prospective in nature. In these 
cases, the ERC had approved an increase in MERALCO’s rates, and 
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MERALCO had started implementing the new rates pursuant to the 
said approval. An issue on the rates later arose when the Commission 
on Audit (COA) released its audit report finding that the rates of 
MERALCO should have been determined based on historical cost of its 
assets and a lower rate of return. Under the COA report, a refund was 
due from MERALCO.  
 
Against this backdrop, the ERC had the occasion to discuss the rule 
against retroactive rate-making: 
 
“The policy underlying rule against retroactive rate-making is to 
provide utilities with some incentive to operate efficiently. The essence 
of this is that utilities are generally not permitted to adjust their rates 
retroactively to compensate for unanticipated costs or unrealized 
revenues. This process places both utility and the consumers at risk that 
the rate-making procedures have not accurately predicted costs and 
revenues. If the utility underestimates its costs or overestimates 
revenues, the utility makes less money. By the same token, if a utility’s 
revenues exceed expectations or if costs are below predictions, the 
utility keeps the excess. Accordingly, the bar on retroactive rate-making 
has no exceptions for missteps made in the rate-making process, even 
though the projections of expenses and revenues for the test year vary 
from actual experience. 
 
In PSC v. Baltimore Gas & Electric Co., 40 Md. App. 490, 393 A.2d 193 
(1978), x x x, the Court of Special Appeals held that the Commission did 
not have authority to grant refunds for a valid rate later determined to 
be unreasonable, explaining the rationale for the rule against 
retroactive ratemaking as follows: ‘We are satisfied that no utility could 
attract capital for expansion or replacement of its property and 
facilities, or for any other purpose, if the Commission could at one time 
fix rates for that utility and then at some later time rescind those rates 
retroactively, fix lower rates retroactively and require the difference to 
be refunded to the ratepayers.’ x x x (‘the general prohibition against 
retroactive ratemaking by a public utility regulatory commission is 
grounded upon the principle that a regulated public utility is bound by 
its filed tariffs and must charge the rate set forth therein’). 
 
x x x x 
 
‘A fundamental rule of ratemaking is that rates are exclusively 
prospective in nature.’ One purpose of having such a rule is a 
consumer's right to rely on rates set by the Commission. ‘Some 
reliability, of course, is essential to the public utility regulatory system. 
If the Commission could retroactively change rates willy-nilly, and 
ratepayers’ bills and utility revenues were continually subject to large 
fluctuations, serious questions would arise concerning the legitimacy of 
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the ratemaking process.’ Thus, the rule is critical for a utility to plan its 
finances. Other purposes for prohibiting retroactive rates include 
‘investor confidence, utility credit rating, and the integrity of service.’ 
And ‘[r]etroactivity, even where permissible, is not favored. except upon 
the clearest mandate.’ (Matanuska Electric Ass'n. v. Chugach Electric 
Ass'n.).” (Emphasis supplied). 
 
While the circumstances surrounding the MERALCO cases are different 
from the present issue at hand, we believe that the rationale set out in 
the above-quoted ruling of the ERC remains applicable to the present 
situation faced by the DUs. If retroactive rate-making were allowed to 
be done, DUs and consumers will constantly face the risk of future rate 
change. Consequently, DUs will be disincentivized to improve its 
operations as DUs would naturally take the conservative approach in its 
spending for, and implementing projects and operations. Quoting again 
a statement in the case cited by the Honorable Commission (Indiana 
Tel. Corp. v. PSC), “no utility could attract capital for expansion or 
replacement of its property and facilities, or for any other purpose, if 
the Commission could at one time fix rates for that utility and then at 
some later time rescind those rates retroactively, fix lower rates 
retroactively and require the difference to be refunded to the 
ratepayers. The law of Indiana was not designed or intended to create 
chaotic conditions in the market where utilities, as well as other 
businesses go to obtain capital for their legitimate business purposes.”  
 
Moreover, it lays open to question the authority of the DUs to impose 
the charges for the lapsed periods, even as these charges were 
nonetheless approved by the ERC.  The public is also at risk of bearing 
new obligations as a consequence of the retroactive application of new 
rates, which, after review, may be higher than the last approved rates 
charged by the DUs.  This tends to erode the trust among the ERC, the 
DUs and the public with regard to the ERC’s role and the legitimacy of 
its processes, as well as the DUs’ integrity and good faith. 
 
General Rule Against Retroactive Rate-Making Applies 
 
A rule that will cover the lapsed period is the very definition of a 
retroactive rule. It contravenes the general rule under Article 4 of the 
Civil Code, that “laws shall have no retroactive effect, unless the 
contrary is provided.” A retroactive law “is one which takes away or 
impairs vested rights acquired under laws, or creates a new obligation 
and imposes a new duty, or attaches a new disability, in respect of 
transactions or considerations already past.”  While jurisprudence has 
recognized exemptions to the general rule of prospective application of 
laws, these instances are limited to the following: 
 
1. When the statue is curative or remedial in nature or when it creates 
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new rights;  
2. When the statute is penal in nature, provided that it is in favor to the 
accused and he is not a habitual delinquent as defined under the 
Revised Penal Code;   and 
3. When in the exercise of police power.   
 
We respectfully submit that none of these exemptions are applicable to 
a retroactive rule determining the rates applicable for the lapsed period. 
At the outset, any rate-related rule from the Honorable Commission is 
not a penal statute, hence, this exemption will not apply. 
 
Exemption for Curative or Remedial Statutes Does Not Apply 
 
The nature of curative statutes has been characterized as follows: 
 
“According to Tolentino, curative statutes are those which undertake to 
cure errors and irregularities, thereby validating judicial or 
administrative proceedings, acts of public officers, or private deeds and 
contracts which otherwise would not produce their intended 
consequences by reason of some statutory disability or failure to comply 
with some technical requirement. They operate on conditions already 
existing and are necessarily retroactive in operation. Agpalo, on the 
other hand, says that curative statutes are ‘healing acts . . . curing 
defects and adding to the means of enforcing existing obligations . . . 
(and) are intended to supply defects, abridge superfluities in existing 
laws, and curb certain evils. . .. By their very nature, curative statutes 
are retroactive . . . (and) reach back to past events to correct errors or 
irregularities and to render valid and effective attempted acts which 
would be otherwise ineffective for the purpose the parties intended.’”  
(Emphasis supplied). 
 
On the other hand, remedial or procedural laws are “those statutes 
relating to remedies or modes of procedure, which do not create new or 
take away vested rights, but only operate in furtherance of the remedy 
or confirmation of such rights, x x x.”  
 
The Supreme Court has narrowly applied this exemption. When the 
Supreme Court allows the retroactive application of curative and 
remedial statutes, such retroactive application must not be against the 
Constitution and cannot impair vested rights or the obligation of 
contracts.  
 
In Briad Agro Development Corporation v. Dela Cerna, an Executive 
Order was issued to remedy the conflict in the Labor Code with respect 
to the body that has jurisdiction over money claims. The amendment 
was introduced to give both the Secretary of Labor (through its 
Regional Directors) and the Labor Arbiters to share jurisdiction. While 
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this cured the conflicting provisions, the Supreme Court pronounced 
that the purpose of curative statutes “is to give validity to acts done that 
would have been invalid under existing laws, as if existing laws have 
been complied with. They are, however, subject to exceptions. For one, 
they must not be against the Constitution and for another, they cannot 
impair vested rights or the obligation of contracts.” 
 
As in Briad Agro Development Corporation, similar cases like 
Philippine Health Insurance Corporation v. Commission on Audit  and 
Frivaldo v. Commission on Elections  involved a law that cures the 
defects of an earlier law. In these instances where a curative law was 
permitted to have retroactive effect, the Supreme Court cautioned that 
the retroactivity should not breach any constitutional guarantee or 
impair vested rights or the obligation of contracts. 
 
In contrast, 12.8 of the Issues Paper goes beyond the allowable 
exemption because any new rule on the lapsed period will necessarily 
reach to the past and impose new obligations. The problem with these 
new obligations is that they disregard actions already undertaken in 
good faith and out of necessity to enable continuity of service, by 
distribution utilities (“DUs”), during the lapsed periods. These are past 
actions that may be manifestly difficult, or even impossible, to adjust or 
change considering the length of time that has passed.  This also has a 
cascading effect such as to businesses that have already incurred the 
electricity costs during the lapsed period.  These entities/businesses 
have already incurred these costs and charged them as part of their 
goods and have already paid taxes based on such costs.   
 
 
Furthermore, in the cases cited above where the Supreme Court allowed 
the retroactive application of curative statutes, originally, there was a 
statute in place, albeit containing deficiencies or disabilities. The latter 
statute was enacted to address and cure these deficiencies. Effectively, 
the latter statute “rendered valid and effective” acts that would 
otherwise be ineffective by reason of the deficiency of the statute that 
was cured. Meanwhile, the proposed ERC rule covering the supposed 
lapsed periods could not be a curative or remedial statute since, to 
begin with, there is no existing statute/regulation applicable for the 
lapsed periods that will be cured or remedied.  
 
As 12.8 of the Issues Paper states, there is an “absence of any rules” for 
the supposed Lapsed Period. The DUs have likewise undertaken 
actions, in good faith, during the lapsed periods that may be at risk of 
being discounted or altogether disregarded, contrary to the intended 
effect of a curative law. Thus, the proposed ERC rule could not be 
applied with retroactive effect without contradicting basic legal 
precepts.  
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Even assuming arguendo that the proposed ERC rule could be 
considered a curative or remedial rule to address any purported 
infirmity during the lapsed period, the proposed ERC rule is not tenable 
because it violates the constitutional guarantee of due process 
inasmuch as it unduly imposes new obligations during a period that has 
long passed. In the Supreme Court cases where curative or remedial 
statutes were allowed retroactive application, the Supreme Court was 
nevertheless consistent in providing that, in allowing such retroactive 
application, no constitutional guarantees are violated.   
 
Moreover, during the lapsed period, private DUs only collected rates 
based on the last approved rates of the Commission. The rates charged 
were not arbitrary rates. Thus, it is reasonable to assume that when the 
regulator fails to act to establish new rates, then the previously 
approved rates continue to prevail. It should also be noted that for such 
lapsed period the DUs have already incurred and paid both local and 
national taxes. Thus, any retroactive rule affecting rates charged in the 
past will likewise create new obligations to the government to refund or 
collect taxes. 
 
Exemption for Exercise of Police Power Does Not Apply 
 
Similarly, the exemption on the exercise of police power to allow the 
retroactive application does not apply. 
 
While the Supreme Court has pronounced that the ability of regulatory 
bodies to fix rates is founded on the police power of the State,  this does 
not automatically mean an indiscriminate ability to fix rates at any 
point in time. Time and again, the Supreme Court has stated that rates 
must be reasonable and just, to wit: 
 
“Any regulation, therefore, which operates as an effective confiscation 
of private property or constitutes an arbitrary or unreasonable 
infringement of property rights is void, because it is repugnant to the 
constitutional guaranties of due process and equal protection of the 
laws.  
 
Hence, the inherent power and authority of the State, or its authorized 
agent, to regulate the rates charged by public utilities should be subject 
always to the requirement that the rates so fixed shall be reasonable 
and just. A commission has no power to fix rates which are 
unreasonable or to regulate them arbitrarily. This basic requirement of 
reasonableness comprehends such rates which must not be so low as to 
be confiscatory, or too high as to be oppressive.”  (Emphasis supplied). 
 
Aside from the general requirements that rates must be reasonable, 



Page 64 of 73 

No. Article/Section Stakeholder Discussion of Comment(s) and/ or Question for 
Clarification 

Comments, Suggestion/s and 
Proposed Change/s 

Commission’s Position 

just, non-confiscatory, and not oppressive, in regulating rates for 
electricity, the Supreme Court has provided these standards: 
 
“In regulating rates charged by public utilities, the State protects the 
public against arbitrary and excessive rates while maintaining the 
efficiency and quality of services rendered. However, the power to 
regulate rates does not give the State the right to prescribe rates which 
are so low as to deprive the public utility of a reasonable return on 
investment. Thus, the rates prescribed by the State must be one that 
yields a fair return on the public utility upon the value of the property 
performing the service and one that is reasonable to the public for the 
services rendered. The fixing of just and reasonable rates involves a 
balancing of the investor and the consumer interests.” (Emphasis 
added) 
 
We note that the general rule that rates should be reasonable is encoded 
in Sec. 43 (f) of Republic Act No. 9136. Republic Act No. 9136, however 
does not mention the ability of the Honorable Commission to create 
rules on rates of regulated entities with retroactive application. 
Considering the silence as to the extent of rate-making that the 
Honorable Commission can perform, then, the general rule of 
prospective application of rules should apply.  
 
We respectfully submit that any rate-making that will cover a lapsed 
period would fail to meet the requirement of reasonableness and would 
be unjust.  It will be tantamount to a confiscatory taking. It is 
unreasonable to expect the distribution utility to have acted in 
accordance to rules that did not exist at the time it was implemented. 
We again note that the lapsed period has lapsed because the 
Commission did not proceed with the reset process for private DUs for 
the said periods. There is inherent unreasonableness to retroactive 
rules, and the unreasonableness is more patent because the 
Commission did not undertake the reset process, and in some entry 
groups, the reset process was even skipped twice.  The distribution 
utilities proceeded to provide service, made improvements in its assets 
to provide quality service, all in good faith using the rates last approved 
by the Commission under the PBR framework.  Any other rate or rate-
setting methodology that may have applied during the lapsed period, 
DUs would have significantly changed the way the DUs operated and 
optimized its business. Thus, giving a different rate-setting 
methodology or fixing new rates for a lapsed period creates an 
unfairness that burdens either the DU or the customers with new 
obligations that are manifestly difficult or, worse, even impossible, to 
comply with.  
 
While we recognize that police power is an inherent power of the State,  
it is limited by the Bill of Rights through the due process clause in 
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Article III, Section 1 of the 1987 Constitution. Substantive due process 
when it comes to economic rights is only met if the economic 
legislation, such as a rate-fixing rule, withstands the “rational basis” 
test, or upholding a law or ordinance only “if they rationally further a 
legitimate governmental interest.”  Without meeting the rational basis 
test, any rule of the Honorable Commission covering a lapsed period 
will be an undue taking of property either from the public utilities or 
the customers. 
 
In conclusion, while the Honorable Commission’s rate-fixing power is 
recognized to be an exercise of the police powers of the State, any 
exercise that will give retroactive effect to rate-fixing rules will not 
withstand the standards imposed by the law and jurisprudence for the 
rates to be reasonable. 

165 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Real Brotarlo and 
Real Law Offices 

Further to this, the Performance Based Rate (PBR) adopted by the 
Commission under the RDWR is prospective in nature. This allows the 
distribution utility and the Commission to assess future requirements 
of the distribution utility to meet the growing customer base at the 
prescribed service levels. The premature implementation of the 5th RP 
would, in effect, impose rate that do not correspond to demonstrated 
improvements in performance and quality of service to the customers, 
precisely because the th RP rates have yet. The regulatory reset process 
establishes the price control arrangements that will apply to a 
distribution utility for the next regulatory period. Stated differently, the 
PBR should be allowed to go back normalcy as intended under the 
RDWR. 
 
In a related matter, I have concerns about the implementation of the 
5th RP prior to the settlement of the 4th RP considering that this affects 
the provisional authority issued by this Honorable Commission. 
Directing MERALCO to commence refunding its customers in ERC 
Case no. 2020-043RC. The Commission will recall that, based on its 
Order dated 27 January 2021, this Commission stressed that this 
directive was made to be beneficial to all customer, regardless of class. 
The said provisional authority was intended to curb the effects of the 
COVID-19 pandemic sweeping the country. As I recall, MERALCO has 
already commenced effecting the refund to its customers. That said, 
how will the implementation of the 5th RP affect this subsisting 
directive? As a consumer and direct beneficiary of this refund, I believe 
that the consideration of these effects should be paramount, especially 
since it will affect those consumers who have already benefitted. 
 
I believe the Commission will be committing a great disservice to the 
consumers if it decides to push through with the 5th RP without 
properly determining the rates for the Lapsed Regulatory Years, 
considering that based on the ERC’s Issues Paper, the Return on Rate 
Base (RORB) Methodology will be utilized for this period. PBR cannot 

Taking these into consideration, I humbly 
propose that the Honorable Commission resolve 
the ERC Case No. 2020-043RC first before 
implementation of the 5th RP. It is imperative 
that the rates for the Lapsed Regulatory Years, 
which MERALCO is apparently trying to fix, be 
promptly determined. It will be unfair to us 
consumers if we are going to be denied the 
benefits of the refund and the obviously lower 
rates for the Lapsed Regulatory Years. 

 The RORB is not necessarily an 
abandoned methodology as it is still 
very much accepted as a rate-
making methodology here and 
abroad. RORB is still being adopted 
in rate making for the NPC. In any 
case, no less than the Supreme Court 
held that the ERC, as regulator, 
should have sufficient power to 
respond in real time to changes 
wrought by multifarious factors 
affecting public utilities. 
 

 The review of the lapsed period is 

ongoing and separately undertaken 

from the reset review of the 5th RP. 

 

The ongoing review for the lapsed 

period will also be considered as an 

input to the next regulatory reset.  

 

The RDWR is intended for the 

review of subsequent RP and the 

Commission has indicated that the 

review of the lapsed would still 

need to be undertaken. However, 

the Commission is of the position 

that the review of these 2 periods 

can be done separately and 

simultaneously.  
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be used for the Lapsed Regulatory Years precisely because it is 
prospective in nature. Hence, the commission will be constrained to use 
RORB, which is an abandoned methodology, to fix the rates. While both 
PBR and RORB are internationally accepted methods of setting rates, 
this Honorable Commission will recall it chose to adopt PBR after 
decades of using RORB. 
 
Finally, I would like to raise in issue the potential implications of this 
case on any pending PBR-related cases. A full and complete 
determination of any such pending PBR-related cases must first be 
resolved by the Honorable Commission. If these cases are pending 
before any other judicial or quasi-judicial bodies, the resolution of these 
cases must be awaited following the principle of judicial courtesy. 

166 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Real Brotarlo and 
Real Law Offices 

Based on my understanding, the current rate of MERALCO is 
PhP1.38/kWh based on a rate of return of 14.97%. My proposal is for 
the rate of return for the Lapsed Period be reduced to 12% while 
applying all the same parameters of their existing rate under PBR. By 
adopting this proposal, the ERC avoids a prolonged discussion of all the 
legal and procedural issues attendant to the review of the rate 
components during the Lapsed Period where no rules were put in place. 
This will ensure that a refund can be immediately effected to the 
consumer without further delay. This is an uncomplicated problem, 
sparing the consumers and this Honorable Commission from 
exhaustive litigation and ensuring that the consumers reap the benefits 
of both the refund and reduced rates. The 12% regulated return is 
jurisprudentially accepted as highlighted in Republic v. MERALCO (GR 
No. 141314, 15 November 2002) and has not been overturned. 

To avoid similar problems in the future, the 
ERC should avoid the use of WACC as the rate 
of return under the RDWR. The ERC can 
continue adopting PBR but change the WACC 
with a simple rate of return of 12% which has 
deemed as acceptable under current regulatory 
practice and jurisprudence. 

  
 The ERC may therefore adopt an 
industry WACC or a varying rate of 
WACC for each of the regulated 
entities based on a range of possible 
risks the regulated entity will be 
exposed to for every project.   
 

167 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Atty. Teofilo C. 
Abejo (CITIZEN 
WATCH PHILS) 

We also observed the proposal that the rates applicable for the lapsed 
period will be determine under RORB. This is a surprising development 
as the ERC had never previously indicated its intention to deviate from 
PBR and move to RORB. In fact, the ERC already dismissed a petition 
previously filed by another consumer group on this issue.  
 
If the ERC intended to apply RORB for the lapsed period, will the ERC 
need to go through another process of hearings and public 
consultations? If this is the case, then the delay that this would entail 
would be detrimental to the customers who have been anxiously 
waiting for the resolution of these cases. As such, we express our 
apprehension on whether RORB would be beneficial to customers. 
 
We understand that in the case of distribution utilities under Group A 
such as MERALCO, CEPALCO and DECORP, the last approved WACC 
was 14.97% and their existing rates were based on that WACC. So, the 
WACC of 14.97% is the rate of return that these utilities continue to 
implement at present. 

It is our proposal that the ERC should bring 
down this WACC of 14.97% to the acceptable 
12% rate of return, which the Supreme Court 
has determined to be fair and reasonable, to be 
used in calculating the rates for the lapsed 
period without touching the other rate 
components. This proposal will no longer 
require a long hearing which may frustrate and 
discourage customer participation. This 
approach is better for both the utilities and 
customers considering that the lapsed period 
has been needlessly extended. 

The RDWR is intended for the 
review of subsequent RP and the 
Commission has indicated that the 
review of the lapsed would still need 
to be undertaken. However, the 
Commission is of the position that 
the review of these 2 periods can 
done separately and simultaneously. 
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168 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Winston Mayo 
Ginez 

Any form of rate-setting methodology should be prospective in 
application. There is no legal basis to apply either PBR or RORB during 
the so-called “Lapsed Period” as it runs counter to accepted principles 
on prospective of laws. 
RDWR describes a form of Performance Based Regulation (PBR) for 
Regulated Distribution Services. Fundamentally, it sets a cap on the 
maximum average rates for providing distribution wheeling services. 
This price cap is set for each Regulated Entity to allow them to recover 
efficient expenditure only and provide an appropriate return to 
investors in the Regulated Distribution Systems. In addition, built-in 
incentives exist to further improve the efficiency of operating and 
capital expenditures, as well as network and service performance level. 
(Issues Paper, section 2.1) 
The shift to PBR marked the ERC’s departure from the use of the 
Return on Rate Base methodology. This reason for the shift was 
explained by the Supreme Court in the case of National Association of 
Electricity Consumers for Reforms Inc v. Manila Electric Company and 
Commission of Audit. 
 
The ERC adopted the PBR methodology since it has strong efficiency 
incentives for the utility embedded in its framework to motivate the 
regulated entity to reduce its cost, thus, become more efficient while 
maintaining its service delivery performance. 
The proposal in the Issues Paper (Section 12.8) that the rates applicable 
for the lapsed period shall be determined using RORB apparently runs 
counter to the well-established principle in rate regulation against 
retroactive rate-making. First, the use of RORB will apply to a period 
that has already lapsed. Second, there was nothing on record that the 
ERC has, at the onset or at the start of the lapsed period, communicated 
to electricity consumers and utilities alike that RORB is the rate-setting 
methodology applicable for any period not covered under PBR. This 
means that everyone, from the distribution utilities to the consumers, 
were caught unaware that RORB would be the applicable rate-setting 
methodology for such lapsed period. 
As a former Chairman of the LTFRB, it is my firm belief that the belated 
information on the use of RORB for the lapsed period poses serious 
legal questions on transparency and due process on rate-making. In the 
normal process, if the intention was to adopt RORB, consumers, at the 
onset, should have been given the chance to submit its comments and 
suggestions on any RORB guidelines and how such guidelines would be 
implemented. At the same time, the distribution utilities should have 
been accorded the opportunity to make the necessary planning and 
preparations in consideration of the ERC'S preferred methodology.  
 
In the same vein, the use of PBR for the lapsed period is also 
inconsistent as, from my understanding, PBR is meant to apply 
prospectively following the use of forecasted figures to determine future 

The ERC should consider applying a 12% rate of 
return in accordance with settled law and 
jurisprudence.  
The ERC should consider adopting the 12% rate 
of return as established and adopted by 
administrative and judicial bodies to be the 
reasonable rate of return for public utilities. 
There is sound legal basis for the ERC to 
consider adopting a regulated rate of return of 
12% for electric utilities in setting their rates. 
 
The ERC should adopt a streamlined process to 
resolve the lapsed period.  
There is regulatory instability and uncertainty 
brought about by the lack of resolution on how 
to address the lapsed period. For the ERC's 
consideration, it is respectfully proposed that a 
streamlined process be adopted to address the 
lapsed period so that the ERC can continue to 
move forward. 
 
As these mandatory guidelines must be 
complied with, the RORB process may not be 
the most expeditious manner to adopt as the 
rate-setting methodology for the lapsed period. 
Based on the records, the current rate of return 
being enjoyed by utilities today is the Weighted 
Average Cost of Capital equivalent to about 15%. 
To be fair to the consumers, since there were no 
rules that applied during that lapsed period, the 
ERC can consider an outright reduction of the 
WACC to a regulated rate of return of 12% 
which has been accepted as fair and reasonable 
by the Supreme Court and is still currently 
being implemented by other regulators in the 
Philippines. The ERC can then mandate the 
utilities to refund the difference between the 
WACC and 12% immediately to the consumers. 
This proposal dispenses with the need to go 
through the lengthy rate proceedings under 
either RORB or PBR for the lapsed period as the 
only thing that ERC will need to do is to 
mandate a reduction in the rate of return. This 
is a "quick win" for the ERC. Once this proposal 
settles the issues concerning the lapsed period, 
the ERC can then proceed with its rate-setting 
methodology under PBR. This solution is 

Same as above.  
 
Any subsequent rate making process 
by the ERC, whether it be RORB, 
PBR, or any other methodology will 
undergo due process proceedings 
providing all stakeholders, 
consumers and DU alike, the 
opportunity to be involved. 
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rates.  
Article 4 of the Civil Code provides that "Laws shall have no retroactive 
effect, unless the contrary is provided". 
 
As a regulatory authority, the ERC should caution against promulgating 
rules and regulations that would call for the application of a law 
retroactively to a lapsed period. It is therefore recommended that the 
ERC reconsider applying either PBR or RORB to a prior period. 
 
DETAILS ARE CONTAINED IN SEPARATE ANNEX “C” 

effective, straightforward and fair to both 
utilities and consumers as this is supported by 
legal and economic basis. 

169 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Laban Konsyumer, 
Inc. (LKI) 

represented by 
Atty. Victorio Mario 

Dimagiba 

The Commission calls the 4th Regulatory Period as the Lapsed Period 
in the draft rules. For the said period the Commission proposed to use 
the Return on Rate Base or RORB. For the consumers, this will take a 
longer time as it will take submission of new data. For the consumers, a 
good outcome would be for the Commission to use the computation 
from the last Performance Based Rate reset and reduce the allowed rate 
of return from what was allowed to 12%, the reasonable rate of return 
under RORB, if any 
 
~please refer to the Preliminary Position Paper for more detailed 
concern of LKI regarding treatment to the Lapsed Period 

There is no need to undergo a full blown RORB 
hearing for the Lapsed Period and will result to 
delays in the final determination of the refund. 
It will be beneficial to consumers to re-compute 
the rates during the Lapsed Period and use 12% 
reasonable rate under RORB. 
 
 
 
~please refer to the Preliminary Position Paper  
for more detailed concern of LKI regarding 
treatment to the Lapsed Period 

 Same as above.  

170 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Ernesto M. Pernia, 
PhD(University of 

the Philippines- 
School of 

Economics) 

In the draft Issues Paper, ERC sought comments on the propriety of 
going back to RORB after several years of PBR implementation, 
particularly as regards the so-called “lapsed period”.  
 
Concerning the rate of return (ROR), recent Congressional hearings 
and the negotiations of the Administration with the MWSS 
concessionaires have revealed that the determination of an 
economically efficient, yet reasonable, level of return to investors in 
utilities has become a highly contentious issue.  
 
In the case of MWSS concessionaires, the government has proposed to 
move away from the need to periodically determine an "appropriate 
discount rate" (ADR) to set the concessionaires’ fees. ADR-setting 
seems analogous to the determination of Weighted Average Cost of 
Capital (WACC) that the Commission also performs periodically for 
electric utilities. Hence, in the case of water concessionaires, the 
government will no longer try to compute an ADR but simply fix the 
discount rate at 12%. 
 
Regarding private-sector-funded utility projects, such as water and 
electricity, there is a well-established Supreme Court ruling on the 
matter, presumably familiar to the Commission, that settled the issue of 
what is fair and reasonable rate of return for utilities. The Supreme 
Court decided that 12% is a reasonable return to investors- which ruling 

Recommends that the Commission set aside the 
subjective and cumbersome process of 
estimating an ADR or WACC, and instead set 
the level of return for electric utilities at 12%, 
consistent with the Supreme Court’s ruling. 

                                                                                                                                                                                             
The applicability of the 12% rate of 
return would have to be further 
substantiated on whether such 
would account for the prevailing 
economic/market conditions. 
 
The ERC may therefore adopt an 
industry WACC or a varying rate of 
WACC for each of the regulated 
entities based on a range of possible 
risks the regulated entity will be 
exposed to for every project.   
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continues to be relevant and applicable up to the present.  

171 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Justice Antonio 
Eduardo B. 

Nachura (Ret) 

In the March 2021 Issues Paper, however, the ERC is proposing to 
revert to the RORB to “determine” the rates fot the Lapsed Period. This 
may pose legal challenges in view of the following well-entrenched 
constitutional principles.  
 
First. Rate regulation is “founded upon the police powers of the state.” 
Substantive due process guarantees against the exercise of arbitrary 
police power even when the power is exercised according to proper 
forms and procedure. Necessarily, therefore, due process requires that 
policies, such as rate-setting regulations must be applied prospectively. 
After all, rate regulation, as an aspect of police power, consists of 
proceedings intended to govern future conduct of the public utilities 
subject of regulation. 
 
Retroactively applying the RORB to the Lapsed Period can be 
reasonably seen as changing the rules of the game after the game has 
already been played. Such situation clearly contravenes the basic idea of 
due process which is the sporting idea of fair play. 
 
Second. There is no dispute that the ERC has the power to adjust 
previously approved rates, more so if these were merely provisional, as 
in the case of the Lapsed Period. However, this power to grant interim 
rates emanates from the ERC’s quasi-judicial functions, and not from 
its quasi-legislative functions of rate-setting.  
 
A clear line must be drawn between the ERC’s power to adjust interim 
rates and its power to set and change a methodology for rate setting. 
The ERC’s power to adjust interim rates previously set is but a facet of 
its quasi-judicial powers. ERC has all the right to change rates, subject 
to parameters it previously imposed. However, the ERC’s power to issue 
rules governing how these previous rates are set, and how these are 
supposed to be changed, is an adjunct of its quasi-legislative power. Oft 
repeated is the principle that prospective application of quasi-legislative 
acts is at the core of due process. Thus, it may be both improper and 
imprudent for the ERC to proceed with its current proposal since its 
power to adjust provisional rates emanates from a totally different 
delegated authority. 
 
Third. While the RORB may appear to be a straightforward process as it 
applies “cost of service” from past actions, it is recommended that the 
ERC explore other alternatives in determining the rates for the Lapsed 
Period. The alternatives it may want to adopt should follow the 
principle of “administrative feasibility”, or the agency’s capability of 
effectively administering and enforcing its rulings and/or regulations 
with the least convenience to those governed.  

Based on the principle of “administrative 
feasibility", I recommend that instead of going 
through a complicated process, the ERC should 
come up with a mechanism to “determine: the 
rates for the Lapsed Period using a more simple 
approach of applying the 12% rate of return, 
which has been consistently determined and 
recognized by the Supreme Court as reasonable 
insofar as public utilities are concerned, while 
maintaining the other last approved cost 
parameters to avoid possible legal challenge 
against retroactive rate-making. The 12% rate of 
return may also be well applied to future rate-
determination under the PBR as it has already 
passed the test of reasonableness.  

                                                                                                                                                                                                
Same as above.  
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Considering the time that has passed since 2015, there is a reasonable 
possibility that the ERC will encounter not only the same but more 
delay in finalizing the prospective rates. Simultaneous and parallel 
determination of rates under totally different methodologies will be 
tedious. The multiplicity of the proceedings will ultimately derail what 
is sought to be achieved by the final determination of rates such as the 
immediate refund to consumers.  

172 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Rex V. 
Tantiongco,Ph.D. 

(h.c.)-Director, 
PNOC 

(present);Former 
Chairman, ERB; 

and Former Chief 
Regulator , MWSS-
Regulatory Office 

My concern pertains to the Issues Paper that was recently posted in 
your website. One Section describes a proposal that electric utilities 
once more undergo a rate application process under the Return on Rate 
Base (RORB) for the “Lapsed Period”.  
 
First, any rate methodology is forward looking. Any decision is a pact 
between the regulator and the utility. It is very important that rules be 
set before the process can start. If the ground rules were not established 
beforehand and the changes were made in the middle of the game, then 
it will surely run into legal challenges. This brings me to the “Lapsed 
Period” which starts in July 2015 and the proposal to conduct a RORB 
process to determine rates back then. This, to me, is incompatible with 
the normal procedure and has glaring repercussions. 
 
Second, the exercise may result to an increase or decrease in rates. 
Nobody knows because utilities operate differently. For all the trouble 
and additional cost, is the exercise worth it? Various interest groups 
might be disappointed if the results are not as expected and may call for 
the rejection of RORB. 
 
Third, this will be a lengthy process. To determine the true cost of 
providing electric service, RORB requires all electric utilities to 
establish a rate base which is the fair market value of its assets plus 2 
months’ worth of working capital. Then this rate base is accorded a 12% 
return, set as a maximum interest rate under the Usury Law. The 
appraised value of the assets is determined by an independent 
appraiser accredited by the ERC, with EPIRA allowing this every 3 
years. This will be a long exchange between parties. Specially at this 
time of pandemic, does the ERC have the manpower to monitor all this, 
and can it really be done at the same time for all? This might be an 
administrative nightmare in the making.  
 
Fourth, the issue of inflation must be settled to determine the fair value 
of the assets. Will the asset be cross-checked against inflation in 2015 or 
2022, or some average between the two? Will inflation be 
compounded? Will the inflation be based on NEDA or BSP projections? 
Historical expenses should also be normalized to consider salary 
adjustments or one-off items. 

RORB is a very well-established rate 
methodology. However, I am apprehensive about 
using RORB as a remedy for the Lapsed Period 
since any regulation should only apply 
prospectively and not retroactively. Utilities exist 
for the long-term and thrive under stability of 
regulations. If at all, there will be changes that 
will be applied in the past, it is to limit the rate of 
return granted to utilities to 12%, in line with 
Supreme Court decisions and with rate cases 
decided by ERC’s predecessors, the Public 
Service Commission (PSC), the Board of Energy 
(BOE) and the Energy Regulatory Board (ERB).  

Same as above.  
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Electricity rates are set to provide a revenue stream and appropriate 
price signal for utilities to ensure that they meet the needs of their 
growing customer base as well as to continue investing to expand and 
improve its services. Utilities abide by rules and regulations that sets 
limitations but also provide opportunities. Based on prevailing rules, 
utilities plan their day-today activities such as installing and 
maintaining poles and wires, billing and collecting from customers, 
paying suppliers, and remitting taxes to government. Simply put, any 
unexpected changes in regulation that upsets the previously laid plans 
of the utility can result to irreversible damages to the utility and 
ultimately to consumers.  

173 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Sharon S. Garin 
Party-list, AAMBIS-

OWA 

Applicable Rate for the Lapsed Period 
 
The proposal to adopt RORB for a period that has already lapsed should 
be reviewed carefully considering the legal, regulatory and economic 
implications it will have not only to the utilities and the consumers, but 
more importantly, to the entire power industry. It will be a bad 
precedent and will give a wrong signal to the investors that the rules can 
be changed in the middle of the game, and to the consumers, that they 
may be held liable for additional cost of electricity they used during the 
past period. 
 
 
I believe that whatever rate setting methodology will be used to apply to 
this “Lapsed Period” is vulnerable to a legal challenge, hence, I propose 
that the ERC simplify the approach and avoid a potential litigation that 
will again deprive the consumers of the benefit of an immediate 
reduction in the tariff for this past period. 
 
We are all aware that rate determination, be it under RORB, PBR or any 
other methodology, will require long and tedious process of filing rate 
applications and public hearings. For the “Lapsed Period”, adopting 
RORB where the outcome is not necessarily favorable to any party, will 
inevitably further delay the already much and long delayed rate-making 
process for this period. 

The ERC may want to consider a straightforward 
reduction of the rate of return from the 15% 
WACC given to the utilities in the computation of 
their tariffs during the “Lapsed Period”, to a fixed 
12% return. With this, the entire process will be 
simple, quick and fair to the consumers and the 
utilities, and will not require any further 
adjustments in the other components of the 
utilities’ current rates. 
 
Based on my study, bringing down the return 
from 15% to 12% can lead to at least 10 centavos 
per kwh reduction in electricity rates of 
MERALCO alone.  

Same as above. 

174 Article XII,  
Other Issues 
 
Section 12.8 Treatment of the 
Lapsed Period 

Alyansa ng mga 
Grupong Haligi ng 

Agham at 
Teknolohiya para 
sa Mamamayan 

(AGHAM) 
MANUEL LAW 

OFFICE 

In ERC Case No. 2015-008 RM, where AGHAM participated in the 
proceedings, the ERC already made a determination that PBR, as 
against RORB, is not infirm considering the disadvantages of RORB. 
The Decision in the case explained: 
“The lessons learned by the Commission from the implementation of 
the RORB are also undeniable. These include, the following: (a) there is 
a tendency for DUs to spend and recover more than what is prudent 
and reasonable; (b) there is no incentive for DUs to be more efficient 
and reliable; and (c) there is no incentive for DUs to be more efficient in 
planning its expenditure. Thus, RORB was substituted after ample 
opportunity given to all stakeholders to oppose. Consequently, for the 

If the ERC already found that RORB had many 
issues in its implementation, why is the ERC 
intending to apply RORB for the lapsed period? 
It is obvious that PBR is a better rate-setting 
methodology than RORB. We therefore object 
to the adoption of RORB for the lapsed period.  
 
We note that for the lapsed period, the ERC will 
still need to issue the appropriate guidelines for 
public consultation and will require separate 
cases to be filed by the different DUs for all the 

                                                                                                                                                                                              
Same as above. 
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reasons elucidated above, the PBR methodology is not contrary to 
Section 25 of the EPIRA, thus, not illegal.” 
 
The ERC, created under the Electric Power Industry Reform Act of 
2001 (EPIRA), used to apply the Return on Rate Base (RORB)method 
to determine the proper amount a Distribution Utility may charge for 
the services it provides. The RORB scheme had been the method for 
computing allowable electricity charges in the Philippines for decades, 
before the onset of the EPIRA. 
 
Section 43(f) of the EPIRA allows the ERC to shift from the RORB 
methodology to alternative forms of internationally accepted rate-
setting methodology, subject to multiple conditions. As we understand 
it, the Performance Based Regulation (PBR) is a methodology whereby 
Regulated Entities are penalized or rewarded based on network and 
service performance. Thus, the tariffs are set every Regulatory Period 
based on the regulated asset base and forecast expenses (prospective) to 
meet load growth, refurbishment, replacement, and innovation 
requirements.  
 
In sum, we posit that these two regulatory regimes can be viewed as 
contradictory with each other. 
 
In this regard, clarification is sought on how RORB will be 
implemented in the Lapsed Period considering that the ERC already 
found problems with its implementation. 
 
In addition, we would like to understand how will this implementation 
of the RORB affect the refund MERALCO in ERC Case No. 2020-
043RC, in which AGHAM is a party. We understand that the refund in 
said case concerns also the so called “lapsed period”- how then can the 
two be reconciled -it is suggested that for an orderly legal process, 
pending cases involving the lapsed period should first be decided. 

years covered by this period. Due process 
dictates that each of these cases will require 
public hearings before a decision is made. The 
ERC decisions on these cases will then be a 
required input to the rate applications of the 
DUs for the 5th RP. Hence, it is obvious to us 
that there is a legal impediment to proceed to 
the 5th RP without first resolving with finality 
the rates to be applied to the lapsed period. 
 
Considering the foregoing, the ERC must first 
determine the rates for the lapsed period in an 
expeditious manner after due consultation. 
Since the rate cases under RORB will take a very 
long time to resolve, it will not be fair to 
consumers to suffer and wait again for so many 
years before they receive the benefits of lower 
rates for the lapsed period. It is not enough that 
DUs like MERALCO refund the excess 
collection over what was allowed under their 
current rates, similar to what MERALCO has 
voluntarily done in ERC Case No. 2020-043 RC. 
 
In this regard, considering the absence of rules 
to apply for the lapsed period, AGHAM 
respectfully proposes that for all the regulatory 
years covered by this period, the ERC adopt a 
12% rate of return and accordingly recalculate 
the existing rates of the DUs using this 12% 
return. This will result in a reduction in the 
rates currently being implemented by the DUs 
for this lapsed period which are calculated 
based in a higher WACC of more than 12%. This 
formula is simple and will not entail tedious 
process of hearings and filing of applications 
where there is no assurance that the outcome 
will be favorable to consumers. In this formula, 
only the rate of return will need to be changed 
so it will be easy to implement and will very 
clearly result in refund across all utilities.  
 
Please note that the 12% rate of return is already 
considered a fair and reasonable return by no 
less than the Supreme Court in the case of 
Republic v. MERALCO (G.R. No.141314, April 9, 
2003). This case has not been superseded nor 
abandoned by any other subsequent 
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jurisprudence and still considered in effect in 
the Philippines. In fact, to our knowledge, the 
government still continues to adopt the 12% 
rate of return for other utilities in the 
Philippines and electric utilities should not be 
exempted from this application.  
 
This simpler approach will be more speedy and 
beneficial to customers as it would be 
straightforward and would strike the balance 
between the interest of the customers and 
utilities.  

175 Article XIII,  
Proposed Future Changes to 
RDWR 
 
Section 13.1 Regulatory 
Accounts 

CEPALCO 

  

In view that reporting requirements for 
regulatory accounts are still subject for further 
development to ensure that they are prepared to 
the same standard as the standard financial 
accounts, CEPALCO would like to suggest that 
the submission of the forecast financial 
statements and ratio analysis during the 
regulatory reset process mentioned in Clause 
4.21.1 of the RDWR, be required in the next 
reset wherein the development of the reporting 
requirements for the regulatory accounts are 
already established 

 
This can be included in the DUs’ 
Reset application subject to ERC’ 
review and approval. 
 
  

176 Annex C.2.8 of the Issues Paper CEPALCO   CEPALCO suggests to reword as follows:  
 
Performance of Call Center – “Average Time to 
Answer  Calls (in seconds)”. 

Considered in the Position Paper.                                                                                                                                                                                        

177 Appendix D 
 
Entry Points into PBR 

Alyansa ng mga 
Grupong Haligi ng 

Agham at 
Teknolohiya para 
sa Mamamayan 

(AGHAM) 
MANUEL LAW 

OFFICE 

It is observed that for DUs listed in the Second Entry Group to Fourth 
Entry Group, the lapsed period they will encounter covered about 10 
years. This regulatory lag must be seriously addressed by the ERC. 

Clarification is sought on how the principles and 
policies laid out in this Issues Paper will apply 
to other electric cooperatives and distribution 
utilities that have not undergone any rate 
adjustment for a longer period of time. 

                                                                                                                                                                                              
The Issues Paper/Position Paper 
would apply for the Regulatory reset 
for the First Entry Group for the 
Fifth Regulatory Period. We will 
issue separate issues paper for the 
Other private DUs as indicated in 
the timelines under Appendix D.  
 
Rates for electric cooperatives is 
covered under the RSEC-WR.  


